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Tuesday,  13  April  1948 

INTERNATIONAL  I  MILITARY  TRIBUNAL 
FOR  THE  FAR  EAST 
Court  House  of  the  Tribunal 
"'ar  Ministry  Building 
Tokyo,  Japan 

The  Tribunal  ret,  pursuant  to  adjournment,  at 

0930. 

Appearances: 

For  the  Tribunal,  all  Berbers  sitting,  with  the 
exception  of:  HONORABLE  JUSTICE  LORD  PATRICK,  Member 
fror  the  United  Kingdor  of  Greet  Britain,  not  sitting 
fror.  0930  to  1600;  HONORABLE  JUSTICE  JU-AO  MEI, 
A.drber  fror  the  Republic  of  China,  not  sitting  from 
0930  to  1045. 

For  the  Prosecution  Section,  same  as  before. 

For  the  Defense  Section,  same  as  before. 

(English  to  Japanese  and  Japanese  to 
English  Interpretation  was  made  by  the 
Language  Section,  IMTFE.) 


MARSHAL  OF  THE  COURT:  The  International 


Military  Tribunal  for  the  Far  East  is  now  in  session 


THE  PRESIDENT:  All  the  accused  are  present 
except  UMEZU  and  SHIRATORI,  who  are  represented  by 
counsel.  The  Sugamo  Prison  surgeon  certifies  that 
they  are  ill  and  unable  to  attend  the  trial  today. 
The  certificates  will  be  recorded  and  filed. 


Mr.  Levin 


MR.  LEVIN:  Mr.  President,  I  would  like  to 


present  Dr.  KUSANO,  who  will  continue  the  defense  sum¬ 
mation  on  personal  responsibility.  As  I  understand 
it,  th..  TOGO  and  UMEZU  summations  are  not  quite  ready, 
and  this,  I  believe,  will  fill  the  gap,  if  it  is  agree 
able  with  the  Tribunal. 


THF  PRESIDENT:  Dr.  KUSANO 


DR.  KUSANO:  Mr.  President  and  Members  of 


the  Tribunal 


1.  The  object  of  this  summation  is  to  analyze 
the  alleged  criminal  responsibility  of  all  the  defendant 
from  the  point  of  view  of  modern  criminal  law. 


The  chief  prosecutor  said  in  his  opening  state 


ment  as  follows 


Since  the  usual  definition  of  murder  in 


civilized  countries  is  the  intentional  killing  of  a 


human  being  without  legal  justification,  we  should 


perhaps  see  what  constitutes  legal  justification.  This 

justification  is  usually  limited  to  the  defense  of  one's 

person  or  property  or,  perhaps,  in  the  case  of  an 

execution,  that  he  was  merely  carrying  out  the  order 

(1) 

of  a  nroperly  constituted  court." 

The  question  of  legal  justification  is,  of 
course,  important,  but  such  can  be  understood  only  wh®n 
the  question  of  "intention"  is  taken  into  consideration 
at  the  same  time.  Unfortunately,  however,  the  chief 


prosecutor  left  the  latter  entirely  out  of  his  discourse 
as  if  the  criminality  of  the  defendants'  intention  is 


taken  for  granted 


Even  in  the  case  where  an  act  has  come  with 


in  the  purview  of  certain  conditions  defining  a  crime 
and  was  done  without  any  cause  of  legal  justification, 
mentioned  by  the  chief  prosecutor,  still  the  nerson 
who  committed  the  act  will  incur  no  criminal  responsi¬ 
bility,  unless  three  more  requirements  are  fulfilled: 
that  is,  (a)  he  has  been  mentally  competent  to  take  such 
responsibility,  (b)  the  act  was  committed  wit’  criminal 
intent  (as  a  rule)  or  through  criminal  negligence  (in 
exceptional  cases),  and  (c)  there  existed,  at  the  time 
of  commission  of  the  act,  a  possibility  of  expecting 
him  not  to  commit  such  an  act.  I  shall  hereunder 


— 


consider  the  said  three  requirements  seriatim. 

3.  In  reference  to  the  defendants  in  the  pre 


sent  trial,  it  will  not  be  necessary  to  dwell  upon  their 
mental  competency  to  take  responsibility  for  their  acts, 

There  is  no  doubt  that  each 


except  the  case  of  OKAWA 


of  them  has  had  "the  competency  to  discern  the  illegality 


of  his  conduct  or  to  act  according  to  his  discernment 


of  illegality  of  the  conduct 


4.  As  to  criminal  intent  and  negligence, 
Professor  Sayer  deplores  in  his  treatise  on  "Mens  Rea": 
"It  is  almost  hopeless  to  give  an  accurate 

definition  of  the  term  mens  rea  because  of  the  diversity 

~  (3) 

of  its  construction  in  judicial  decisions  and  theories." 

In  view  of  this  remark,  I  wish,  first  of  all, 


to  determine  the  basis  of  my  argument  by  briefly  review 
ing  legislations  of  those  countries  which  have  adopted 
the  most  up-to-date  principles 

5.  Article  38  of  the  present  Japanese  Criminal 
Code  provides  in  paragraph  1: 

"No  act  done  without  criminal  intent  shall  be 


of  criminal  law 


except  in  the  case  where  it  is  otherwise 


punished 
provided  specifically  by  law." 

Paragraph  3  of  the  same  article  reeds 


Article  10,  Swiss  Criminal  Code. 

Sayer:  "Mens  Rea,"  Harvard  Law  Review,  Vol 
1931-32,  p.  974.  _  _ 


• 

"Ignorance  of  law  cannot  be  invoked  to  establish 
the  absence  of  criminal  intent,  but  the  punishment  may 
be  reduced  in  consideration  of  the  extenuating  circum¬ 


stances." 

The  said  paragraph  1  is  the  codification  of 

the  maxim:  "Actus  non  facit  re urn  nisi  mens  si£  r^a," 

while  the  said  paragraph  3  is  the  embodiment  of  the 

saying:  "Ignorantia  juris  no£  excusat."  Moreover,  the 

said  paragraph  1  is  derived  from  Article  77.  Paragraph  1 

of  thte  old  Japanese  Criminal  Code,  which  was  almost 

(4) 

similar  in  the  wording,  and  the  said  paragraph  3  is  a 

modification  of  Article  77,  paragraph  4,  of  the  old 

code !  Since  Article  77  of  the  old  code  provided  in  its 

paragraph  2  that:  "No  person  shall  be  punished  in  the 

case  where  he  committed  a  crime  without  knowing  the 

% 

facts  which  constitute  the  crime,"  the  term  "criminal 
intent"  has  been  construed  by  the  majority  of  judicial 
decisions  as  "knowledge  of  facts  which  constitute  a 


crime." 

6.  According  to  this  interpretation,  criminal 
intent  is  established  where  the  person  in  question  knew 
the  facts  which  constituted  the  crime,  i.e.,  his  act  and 

(4)  "No  act  done  without  criminal  intent  shall  be  pun¬ 
ished,  except  in  the  case  where  its  punishment  is  pro¬ 
vided  specifically  by  law  or  regulations." 

(5)  "Ignorance  of  law  or  regulations  cannot  be  invoked 

1.  «  «  Vvl  •?  4- /-»  nVsr  a 


the  natural  and  probable  consequence  thereof,  but,  when 
such  knowledge  is  once  proved,  it  is  not  necessary  to 
further  enquire  whether  or  not  he  was  aware  of  the 
illegality  of  his  act.  As  the  result  of  this  interpre¬ 
tation  also,  mistake  of  fact  is  sharply  divided  from 
mistake  of  law.  In  the  former  case,  criminal  intent 
is  entirely  precluded.  In  the  latter  case,  while  mis¬ 
take  of  criminal  law  does  not  preclude  criminal  intent, 
mistake  of  non-criminal  law  docs  so  preclude,  on  the 
presumption  that  mistake  of  non-criminal  law  is  nothing 
but  mistake  of  fact.  For  illustration  of  this  interpre¬ 
tation,  a  judgment  of  the  Japanese  Supreme  Court  is 
quoted  as  follows: 

"When  a  person  destroyed  the  seal  and  markings 
of  attachment  affixed  to  an  attached  object  in  the 
mistaken  belief  that  the  attachment  had  lost  its  effect 
by  his  oayment  of  debt,  his  intention  to  commit  the 
crime  (of  Article  96  of  the  Criminal  Code)  is  precluded." 

7.  In  the  above-mentioned  case,  there  is  no 

doubt  that  the  act  was  committed  by  mistake  of  civil 

law.  Can  we,  however,  so  hastily  conclude  as  to  say  that 

the  act  was  done  without  knowledge  of  the  facts  which 

constitute  the  crime?  Is  it  not  more  natural  to  construe 

(6)  Judgment  of  Feb.  22,  1926,  by  the  Second  Criminal 
Division,  Supreme  Court.  Report,  Criminal, 

Vol.  V,  p. 


not  because  mistake 


ranee  of  facts  which 
in  spite  of  the 
mistake  of  civil 
of  illegality  of  his  act? 

the  Zurich  University, 
and  judicial  decisions 
subject  of  criminal  intent, 


of  civil  law  has  brou 
constitute  the  crime, 
offender's  knowledge  of  such  facts, 
lav/  has  amounted  to  ignorance 

8.  Professor  Hafter  of 
after  discussing  the  theories 
in  Switzerland  upon  the 
remarks  as  follows: 

"Illegality  is  the  essenti 

conception  of  crime.  It  docs  not  1 
is  expressly  stated  as  legal  const 
If  we  couple  this  principle  with  a: 
intent  must  be  related  with  every 
we  cannot  but  arrive  at  the  conclu 
must  be  conscious  of  the  illegalit 
deny  this  is  to  surrender  to  the  t 
belittles  mistake  of  law.  In  this 
explanation  will  be  required.  Cor 
illegality  of  one's  act  does  not  r 
his  acting  contrary  to  certain  pre 
It  is  quite  unnecessary  that  he  si 
particular  norm  of  criminal  law. 
however,  that  his  idea  as  layman,  i.e.,  hi: 
should  inform  him  that  he  is  committing  an 


» 


not  permissible . Only  wnen  a  person  >««. 

consciousness  of  illegality,  may  he  be  adjudged  guilty 
on  the  ground  that  his  act  was  done  with  criminal 
intent.  The  axiom  of  no  punishment  without  responsiuilit 
demands  this.  Though  it  will  seldom  happen  in  the  com¬ 
mie  '.ion  of  a  crime,  in  the  case  where  a  person  had  no 
knowledge  of  his  act  being  contrary  to  his  duty  and  not 
permissible  and  where  the  impossibility  of  having  such 
knowledge  is  actually  proved  in  consideration  of  his 
whole  nc-rsonality,  it  is  a  shame  to  adjudge  him  guilty, 


should  be  recognized,  if  his  bona  lidos  is  proved  beyond 
reasonable  doubt.  On  the  other  hand,  we  need  not  con¬ 
sider  his  mistake  in  the  punishability  of  his  act,  or 
its  legal  nature;  e.g.,  whether  larceny  or  embezzlement, 
or  the  degree  or  conditions  of  punishment,  or  the 
existence  of  certain  requirements  of  legal  proceedings, 


The  above-mentioned  case  of  abduction  will 
i  by  ftT  V.  Prince  of  1875  tn  England, 
lucted  from  her  father  a  girl  under  the  age 
xt  in  the  belief,  on  adequate  grounds, 
eighteen,  in  which  case  the  abduction  would 
a  crime.  The  great  majority  of  the  Judges 
2r,  in  the  view  tnat  “an  intention  to  do 
is  wrong  legally,"  even  as  a  mere  civil 
as  a  crime  at  all,  would  be  a  sufficient 
me  judges  went  even  beyond  this;  laying 
i«o  r.n  which  there  is  a  sufficient 


interpret  the  said  opinions  of 
s  their  recognition  of  the  knowledge 
the  essential  factor  of  urns 

will  become  more  clear,  if  we 
According  to 
fact  that  there  was  some 
part  will  not 


1.  This  idea 
the  question  of  negligonce 
Kenny,  "the  mere 
negligence  on  the  parent  s 
There  must  be  a  wicked  negligence,  a  negligence 
is  to  satisfy  a  jury  that  ^prisoner  did  not 
icr  the  child  died  or  not."  He  remarks 
nat  "when  motorists  are  sued  in  civil  actions 
gence,  the  verdict  is  usually  against  them,  j 

rely  so  in  prosecutions  of  them  for  manslaughter . j 
t  bo  a  wicked  negligence  -  such  disregard  for^  | 
and  safety  of  others  as  to  deserve  punishment.'1  j 
«  _  i.  m  /•.  *1  rf  r  Y\  C*  C  _  mmishable  under 


look  into 


principle  of  the  modern  criminal  law,  tnae  is  eu 
that  mens  rea  should  be  determined  by  the  presence  of 
knowledge  of  illegality;  while  the  said  opinion  expressed 
by  Professor  Hafter  forms  the  negative  side  of  the  same 

will  be  precluded 
y.  If  we  read 
the  maxim  of 


again,  with  this  com 
Ignorantia  juris  non 
person  shall  be  punished  for  his  act,  if  he  was  a\vare 
of  the  illegality  of  his  act,  in  spite  of  his  ignorance 
of  law,  (b)  even  in  the  case  where  he  was  not  aware 
of  the  illegality  of  his  act,  he  shall  bo  punished,  if 
he  was  negligent  in  having  been  unaware  of  the  illegality 
of  his  act  and  if  such  negligence  is  blameworthy,  ar.d 
(c)  in  the  case  where  he  was  not  negligent  or,  if  neg¬ 
ligent,  net  sufficiently  blameworthy  for  such  negligence 
in  having  been  unaware  of  the  illegality  of  his  act,  he 
shall  not  be  punished,  even  though  he  had  knowledge  of 
the  facts  which  constitute  a  crime. 

13.  Professor  Radin  remarks  as  follows: 

never  held  to  mean 


“Mens  rea  in  English  law  was 
hat  ignorance  of  criminal  law  was  an  excuse.  In  the 
erman  common  law  down  to  the  ond  of  the  19th  century, 
he  rule  was  error  juris  non  c^ccngat.  Under  the  influence 
12}  Japanese  Criminal  Code,  Article  38 >  paragraph  3» 


r 
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of  Feuerbach,  the  excuse  was  later  actually  admitted 
for  several  decades  with  the  result  that  there  set  in  a 
sharp  reaction,  which  has  restored  the  old  rule  in 
modern  German  law.  In  Franco,  exceptions  are  made  in 
very  unusual  circumstances.  The  Norwegian  Code,  however, 
provides  that  where  there  is  a  mistake  of  law  the  punish¬ 
ment  may  be  decreased  or  even  abrogated  altogether.  In 
fact,  many  of  the  continental  theorists  are  in  favor  of 
abrogating  or  at  least  modifying  the  generally-prevailing 
old  rule,  and  some  of  the  recent  drafts  of  penal  codes 

(13) 

provide  for  milder  punishment. " 

14.  In  stating  this,  Professor  Radin  must 

have  had  in  mind  the  draft  of  the  Swiss  Criminal  Code 
in  1918.  However,  almost  every  legislation  of  the  later 
date  provides  that  mistake  of  illegality  may  be  the  ground 
’  not  only  for  the  reduction  but  for  the  exemption  6f 
punishment.  It  is  true  that  Article  18  of  the  said 
Swiss  draft  recognized  only  mitigation  in  the  case  of 
mistake  of  illegality.  But  the  actual  Criminal  Code, 
promulgated  in  1937,  provides  in  Article  20  as  follows: 

"Where  a  person  committed  an  act  with  a  good 

> 

j  reason  to  believe  that  he  had  a  right  to  do  the  act, 

m)  Radin:  "Intent"  in  Soligman's  Encyclopaedia  of 
the  Social  Sciences,  Vol.  VIII,  p.  129. 
i  (14)  "If  a  person  committed  a  crime  in  the  belief  that 
hr  had  a  right  to  do  the  act,  punishment  may  be 
reduced."  _ 


A 


J 


unishment  may  be  reduced  or  remitted  at  the  discretion 

(15) 

f  the  judge." 

15.  Looking  back  to  the  Chinese  Tentative 
iriminal  Law  which  existed  prior  to  1928,  Article  13, 

jaragraph  2,  provided  as  follows: 

"Ignorance  of  law  cannot  be  invoked  to  estab¬ 
lish  the  absence  of  criminal  intent,  but  punishment  may 
u.  Kir  nno  or  two  degrees  in  consideration  of 


e  was  amended  by  the  old  Criminal  Code 
28  of  which  read  as  follows: 
tec  of  law  shall  not  discharge  any  per- 
.  responsibility;  provided  however  that 
>  reduced  bv  one-half  in  consideration 


of  1928,  Article 


son  from  crirnii 
punishment  may 
of  the  extenuating  circumstances." 

Now,  the  present  Chinese  Criminal  Code 
since  1935,  provides  in  Art 


which 


has  come  into  force 


follows 


ance  of  law  shall  not  discharge  any 

ninal  responsibility;  provided  however 

may  bo  reduced  in  consideration  of  the 

cumstanccs.  In  the  case  where  a  person 

is  act  was  permissible  by  law  and  where 

cle  20  of  the  Swiss  Criminal  Code  follows 
■  the  provisions  of  Article  17  of  the  uwiss 
Criminal  Law  of  1927 » _ _ _ 


there  was  a  good  reason  for  him  so  to  believe,  punish 


The  above  changes  in  Chinese  law  clearly  cemon- 
strate  the  gradual  transition  fron  the  formal  interpre¬ 
tation  of  ignorance  of  law  to  the  real  understanding  of 
the  principle  of  noncognizance  of  illegality. 

16.  The  reason  why  I  have  in  the  above  dis¬ 
cussed  at  length  this  rather  elementary  principle  of 
criminal  law  is  because  Professor  Kenny  maintains  that 
a  mistake  of  law,  even  though  inevitable,  is  not  allouec 
« «  w.yifri nffVvpd.  a.nv  excuse  for  crime.  He  states: 


nay  occasionally ?  like  (Irunkonnossj  rebut  the  existence 
of  the  peculiar  form  of  mens  rea  which  some  particular 
kind  of  crime  Pay  require.  Thus  larceny  can  only  be 

tolon  without  even  the  appear 


thing  is 


committed 

anco  of  right  to  take  it 5  and,  accordingly,  a  bona  fid£ 
and  reasonable  mistake,  even  though  it  be  of  law  —  like 
that  of  a  woman  who  gleans  corn  in  a  village  where  it  is 

f ford  a  sufficient  defense 


the  practice  to  do  so 
Similarly  a  mortgagor  who,  under  an  invalid  but  bona  fide 
claim  r>f  right,  damages  the  fixtures  in  the  house  which 
ie  has  mortgaged,  will  not  bo  guilty  of  'malicious'  damage 
however,  from  such  exceptional  offenses,  the  rule 


Ipart 

vhich  ignores  mistakes  of  law  is  applied  with  rigour 
.6.  Kenny:  Op.  Cit.  pp.  69-70. 


extends  this  ru±e  ™  - 

England  and  in  the  United  States  (Porter  v.  "'a 
69  N.  Y.,  250)  a  judge  would  require  local  Prn 
a  by-law  before  enforcing  it.  Should  the  law 
to  ordinary  people  n  greater  legal  knowledge  t 

17. 

the  judge?" 

Admitting  that  this  Honorable  Tribum 
take  judicial  notice  of  the  fact  that  there  is 
body  of  international  lav;,  known  at  different 
and  by  different  writers  as  the  "common  lav; 
"general  law"  or  "natural  lav;"  of  interna. tion 
I  respectfully  submit  that  it  is  a  lav;  less  c 
definite  than  a  national  law  and  that  acts  ir 
vention  of  international  law  are  deemed  by  ar 
lev;  not  sufficiently  blameworthy  to  incur  cri 
responsibility,  except  in  a  few  cases.  Accoi 
Professor  Kenny,  it  is  expounds,  as  follows: 

"The  student  must  boar  in  mind  that 

is  sometimes  said,  that  'International  Law  is 

the  laws  of  bnglancV  this  is  true  only  in  t 

historical  sense  in  which  the  same  is  also  s 

19  Konnv *  Op.  Cit.  p»  68,  Note  4.  , 

18 1  Mr.  Keenan,  Opening  Statement,  T.  -05-  « 


Christianity.  But  an  indictment  will  not  lie  xor 
loving  your  neighbor  as  yourself.  Equally  little  will 
it  lie  for  trading  in  contraband  of  war,  or  for  the 
running  of  a  blockade.  Both  these  acts  are  visited  by 
international  law  with  the  penalties  of  confiscation; 
but  neither  of  then  constitutes  any  offense  against  the 
_ O  or  is  even  sufficiently  unlawful  to 
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civilised  nations.  Tin* 

ultimate  basis  of  all  1^* 

In  other  words,  even  though  “the  sou. 

International  la.  must  .  •  •  *  5<™ht  °1S0,"h 
in  the  acts  of  a  national  law-making  authorit 

it  mist  hove  a  foundation  In  the  instinctive 
right  and  wrong,  comon  to  all  law.  It  nust 
the  law  of  the  mighty  or  the  conqueror. 

19.  The  heretofore  accented  defini 

..international  law-  Is  ttotlt  governs  relat 

between  independent  States.  M  tos  ',oen 

Of  common  sense  to  understand  that:  Public 

national  law  is  the  body  of  rules  which  coni 
conduct  of  independent  States  in  their  rola 
each  other.  It  is  altogether  different  in 
from  law  in  the  narrower  sense  of  the  word, 
law  capable  of  Judicial  enforcement,  for  th 
superior  to  both  the  litigants  or  c 
independent  States  have  no  rocogniz. 
,r,  the  rules  by  which  their  conduct 
.nrmhla  of  enforcement  except  by  war 


a  force 


"the  personal 


22.  Byrne 


1  officials  is 
ps  tho  only  now 
be  presented  to 


liability  of  these  high  ranking  civ. 

„no  of  tho  root  important,  and  porh. 
question  under  international  Ion  to 

this  Tribunal. 

20.  According  to  the  Chife 

is  said  thet  the  prosecution  will  " 
every  onoofthe  accused  named  in  this  indict 
played  an  important  part  in  these  unlawful  P 
Inf^s;  that  they  acted  with  lull  Knowledge  of 
treaty  obligations  and  of  the  fact  that  the! 
„or«  criminal."  '  In  my  submission,  here  1 
fallacy  of  his  contention,  for  Knowledge  of 
Obligations  is  entirely  a  different  questio 
I  knowledge  of  criminality  of  their  acts.  Ho 
national  law  would  punish  cn  individual  for 
of  contract,  whether  be  it  intentional  or  v 
No  international  law  has  over  criminally  pi 
individual  for  any  breach  of  treaties  oroc, 
in  oases  of  the  so-called  conventional  war 
Pirates.  Even  then,  the  prosecution  admit 
Hague  Convention  nowhere  designates  such  P 
_  nor  is  rv\y  s on t unco  proscribe 


by  the  defense  has 

lt  p.11  the  defendants  did  their  level  host  to 
,t  whatever  treaty  obligations  they  had  to 
th  in  their  respective  capacities,  not  bccaus 
re  aware  of  their  criminal  responsibility  for 
ng  so,  but  because  they  wanted  to  keep  the 
;y  Of  the  treaty  itself.  Any  breach  of  treaty 
ions,  alleged  by  the  prosecution,  has  been 
to  have  resulted  from  inevitable  but  unforseen 
stances.  All  acts  of  the  defendant  as  indi- 
before  this  Tribunal,  were  done  in  pursuance  of 
„s  of  their  country.  If  Professor  Hafter  is 
in  saying  that  "lt  is  necessary  that  his  idea 
TOn,  i.  ...  his  sense  of  law,  should  inform  hin. 
>e  ls  committing  an  act  which  is  not  permissible, 
ould  the  defendants  have  been  informed  by  their 

of  law  that  their  acts  were  not  permissible 

1  +h  sane  tir.o  when  their 

international  law  at  th-  sane 

„  . . then  that  their  acts 


tion  or 


;hat,  notwithstanding  0 

iplninoC  of  with  a  view, 
j  c’ ulus  ion,  of  redressing 
iovanco  or  injury,  or  of 
t,  ho  is  nevertheless 
nature  of  the  crine  com- 

^  connlttinfL^uSlL-crina 

to  law: 

.  ..  ,  ii  If  there 

understand  to  jam  33*. 

nos  ai t?  conflict  hotwoon  the  Inn  of  t.io  lone  ..no 
international  law,  the  Juc’BOS  would  not  hesitate  to 
answer  the  superiority  of  the  forucr.  So  would  the  , 
defendants.  But  what  I  wish  to  onphasiss  is  that  not 
only  the  defendants  had  leSal  Justification  for  their 

acts  under  their  national  law,  hut  they  honestly 

.  v. ..n  hh.'.t  thejir  acts  wore  justified 


nittod 


,s  bad  as  that  of  one  who  nac  no  ~ 

And  further  it  maintains,  in  its  sunnat> : 

uaon  individual  responsibility,  in  particular,  of 

cabinet  minister,  that: 

••Ho  always  had  alternative  of  resigning 

instead  of  casting  his  affirmative  vote  for,  or  o 
pressing  his  acquiescence  in  an  aggressive  r.casur 
If  he  did  not  resign  despite  his  personal  convict 
because  he  felt  core  important  that  he  or  the  cat 
continue  in  office,  he  is  legally  Just  as  respons 
and  norally  more  responsible  than  an  all-out  pro- 
oonent  of  the  aggressive  policy,  since  he  delibe: 

nnorovo  the  policy  with  full  cognisance 


>t  they  foresook 
their  sensitiveness 

rry  out  their  poli- 
f  1cm  inform  then, 
that  they  would  he 
jrnntlonnl  lav*, 

?  even  the  most 
Wnuld  Crean  of 
only  conclusion 
on.  What- 


at  the  tine  of  their  r~: 

also  responsible  orlrln 

if  they  did  not  res)  r,n? 
loomed  scholar  of  international  law, 

such  a  fantasy,  tut  that  will  to  the 
to  be  drawn  frrn  the  logic  of  the  pr< 

.vor  n-y  to  the  case,  the  evidence  ac 

,  toot  the  defendant  believed  that 
trial  has  proved  that  the 

o -rrissible  both  by  the  law  of  thoi 
were  pornissxuxu 

...  . .  notions  and.  that  they  had  goo, 

to  he  a & 


jn  if  they  are 
p.  law  as  crininally  liatie 
their  punlshnont  should  be 

,ciplo  embodied  m  the  aforesaid 

,  Crinlnal  Oode  ’  te  adopted. 
Lde  for  a  nonent  the  question 
should  like  to  discuss  briefly 

!  responsibility,  "hich  require 

of  an  alleced 


ibility  of  expecting  the  out 
Article  34  of  the  £ 

of  1937  is  the  bost  illustration 
follows: 

shall  be  punished  for  his 
impending  and  other 


offense,  of  r.  poss 
not  to  commit  such  an  act 

Criminal  Code 
orinciple  and  provides  as 
"No  person 

done  in  order  to  avert  any 
unavoidable  dan, or  to  his  riSW,  in  particular 
iif0,  body,  liberty,  honor  or  property  if  he  is  not 
responsible  for  the  occurrence  of  such  c.,.n„cr 
it  is  inpossible  to  expect  hir,  to  abandon  his  c 
,  viovj  of  the  oircunstanoes." 


to -avert;  provided  however  that  punisnmenu  as  to  one 
ret  in  excess  of  such  degree  may  be  reduced  or  remitted 
in  consideration  of  the  extenuating  circumstances. 

The  underlying  thought  of  this  provision 
is  the  same  as  that  of  the  Swiss  Code  above  referred 
to,  i.e.,  criminal  responsibility  shall  not  be  attribute' 
to  the  case  where  it  is  impossible  to  expect  a  person 
to  avert  the  evil  by  anything  short  of  the  commission 

of  the  offence  in  question. 

27.  Professor  Kenny  states  as  follows: 

"The  defence  of  necessity,  however,  can 
only  be  important  where,  as  in  capital  offences,  there 
is  a  prescribed  minimum  of  punishment,  lor  in  all 
others  every  English  judge  would  take  the  extremity 

nto  account,  by  reducing 
alty.  Yet  where  immediate 
quence  of  abstaining  from 
it  seems  futile  for  the 


committing  a  prohibited  act, 


law  to  continue  the  prohibition,  if  the  object  oi 
punishment  be  only  to  deter.  For  it  must  be  useless 
to  threaten  any  punishment,  the  threat  of  v'hich  cannot 
have  the  effect  of  deterring.  Hence,  perhaps,  it  is 
that  in  the  United  States  the  defence  of  Necessity 

31 

seems  to  be  viewed  in  favor". 

Although  it  may  not  be  so  prevalent  as  in 

continental  countries,  the  English  defence  of  Necessity 
is  based,  in  the  final  analysis,  on  the  same  principle 
as  mentioned  above  in  reference  to  Swiss  and  Japanese 


laws 


28.  As  a  further  application  of  this  principle, 
srH.iP  of  the  Japanese  Criminal  Code, 


Kenny>  Op.  cit.  pp 


It  would ^ '^'unreasonable  and  against  human  nature  to 
expect  him  to  act  otherwise.  A  similar  kind  of  law 
is  found  in  England.  If  a  husband  who  has  committed 
a  crime  is  received  and  sheltered  by  his  wife,  she  is 
not  regarded  by  the  law  as  becoming  by  such  "bare 
reception"  an  accessory  after  the  fact  or  a  participator 
in  his  treason;  for  she  is  bound  to  receive  him. 

29.  As  another  example  of  the  same  principle, 

Article  76  of  the  old  criminal  code  of  Japan  provided 
as  follows: 

"A  person,  who  has  performed  his  official 
duty  under  his  superior's  order,  shall  not  be  punished". 

The  present  Criminal  Code  has  deleted  such 
a  provision  on  the  ground  that  it  Is  included  in  Article 

35,  which  reads  as  follows: 

"No  act  is  punishable,  which  is  done  in 

accordance  with  the  provisions  of  law  or  regulations 
or  in  pursuance  of  a  legitimate  business". 

It  corresponds  to  Article  12  of  the  Swiss 

Criminal  Code  of  1937  which  P3  -vides  as  follows: 

"Any  act,  which  is  required  by  law  or  by 
an  official  or  business  duty  or  permitted  or  declared 
not  punishable  by  law,  is  neither  felony  nor  mis¬ 
demeanour"  • 

32-  rnf.rrh?,^^t;.n^;s73no;tl.nrr  exemption  .hen 

he  assists  a  felonious  ^GCHq?S  f,ccessory 

to  her  felong  (Kenny:  Op.  Cit.  p.  89). 


there  was  no  such  provision,  but  in  Article  jj? 
the  old  Chinese  Criminal  Code  of  1928,  it  was  provided 
"Ho  act  is  punishable,  which  is  done  in  the 
course  of  an  official  duty  under  the  order  of  one's 
superior  officer". 

Then,  in  Article  21  of  the  present  Chinese 

Criminal  Code  of  1935,  Articles  3*  ond  35  of  the  old 

Code  are  combined  os  follows* 

"No  act  is  punishable,  which  is  done  in 

accordance  with  lew  or  regulations. 

"No  act  is  punishable,  which  is  done  in  the 

course  of  an  official  duty  under  the  order  of  one's 
superior  officer,  except  the  case  of,, a  person  who  has 


Chinese  Code  implies  obviously  the  loiiowme  ewu 
points*  Firstly  thnt  no  crime  will  be  constituted 
by  any  act  of  a  subordinate  done  under  a  legal  order 
of  his  superior,  and  secondly  that  a  subordinate  shall 
not  be  held  responsible  for  any  ret  done  under  an  illegal 
.  of  hia  superior,  unless  the  subordinate  knew 


Code  provides  in  Article  327  a 


4  7,55* 
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"Murder,  wounding  or  assault  committed  under 
the  provisions  of  law  and  ordered  by  *  lawful  authority 
shall  constitute  neither  felony  nor  r isdemeanour" . 

And  in  Article  114,  it  is  provided: 

"A  public  official,  agent  or  employee  of 
the  government  shall  be  deprived  of  his  civil  rights 
in  the  case  where  he  has  ordered  or  committed  any 
arbitrary  act,  or  any  act  inimical  to  the  individual 
liberty  or  to  the  civil  rights  of  one  or  more  citizens 

or  to  the  Constitution. 

"If,  however,  he  proves  that  he  has  acted 

under  the  order  of  his  superiors  concerning  matters 
within  their  jurisdiction,  in  which  matters  he  is  bound 
to  the  superiors  by  n  chnin  of  subjugation,  he  shell  be 

exempted  from  punishment,  etc." 

32.  In  reference  to  criminal  responsibility 

of  a  subordinate,  Professor  Donnedieu  de  Vabres 
enumerates  three  points  of  view*  (a)  The  theory 
which  maintains  the  irresponsibility  of  a.  subordinate 
on  the  ground  that  he  is  not  allowed  to  criticize 
the  legality  of  his  superior's  orders,  (b)  the  so-called 
ii In  theorie  das  bnloncttes  intolligontos",  prevalent 
in  the  courts  of  the  United  States,  which  have 
repeatedly  refused  to  recognise  any  such  lrresponsibility| 

33.  Kenny:  Op.  Cit.  p.  73* 


satisfactory 


official  British  Manual  of  Military  Law  ncirciLs  u  w 
be-  still  "somewhat  doubtful"  (Chapter  VIII,  par.  95) 
ho«  far  a  superior  officer's  specific  command,  even 
not  odiously  Improper,  will  excuse  a  soldier  from 
acting  Illegally.35  Compared  to  such  legislation, 
the  said  Chinese  Criminal  Code  (Article  21,  Paragraph  2) 
sweeps  away  any  doubts  by  stating  that  punishment 
will  be  imposed  only  upon  a  subordinate  who  has  acted 
.  _ nf  illegality  of  his  superior's 


order 


him  to  act  contrrrv  to  his  superior's  order, even  when 
he  wps  not  quite  sure  of  its  being  cither  legal  or 
illegal. 

34.  On  the  other  hand,  Professor  Liszt 
contends  that  "so  long  as  the  absolute  binding  power 
of  a  superior's  order  is  acknowledged  by  law,  such 

an  order  will  preclude  the  illegality  of  his  subordinate 

act  done  in  occorda.nce  therewith",  on  the  ground  that 

"'an  act  done  in  pursuance  of  one's  duty  is  never 
36 

illegal".  This  contention  is  erroneous,  because 

since  the  superior  is  held  responsible  for  the 

execution  of  his  illegal  order,  "the  punishment  cannot 

37 

be  linked  with  a  leg^l  act.  If  the  superior's  order 
is  illegal,  we  have  to  admit  that  the  subordinate's 
act  is  also  illegal.*  However,  the  impossibility  of 
expecting  him  to  act  otherwise  will  exempt  him  from 
any  wickedness  or  blameworthiness  and  hence  from 
any  criminal  responsibility. 

35.  According  to  Professor  Sayer,  "the 
conception  of  blameworthiness  or  moral  guilt  is 
necessarily  based  upon  a  free  mind  voluntarily  choosing 
evil  rather  than  good;  there  can  be  no  criminality 

36.  V.  Liszt:  "Lehrbuch  dcs  Dentschcn  Straf rechts" , 
21-22  aufl.  1919,  §35,  s.  146. 

37.  II.  E.  Mayer:  "Der  ollgemeiner  Teil  des  deutschen 

stra.frcchts",  1915,  s.  334. 


h<  re  is 


in  the-  sense  or  moral  shortcoming,  Ti  t 


freedom  of  choice  or  normality  of  will  capable  of 

38 

exorcising  a  free  choicc,, •  The  Nurenborg  Judgment 
ruled  that  "the  true  tost... is  not  the  existence  of 
the  order,  but  whether  rr.orrl  choice  v/as  in  fact 

39 

possible".  In  my  submission,  these  words  ore 
nothing  but  the  enunciation  of  the  principle  of 
impossibility  of  expectation  (Nichtzumutcbarkeit) . 

36.  The  Nuremberg  Judgment  has  brought 
this  principle  of  criminal  lnvr  into  the  field  of 
international  low.  The  relevant  provisions  of  low 
considered  by  th-t  Tribunal  ore  articles  7  and  8 
of  its  Charter  v/hich  in  combination  correspond  to 
nrticle  6  of  the  Charter  governing  this  honorable 
Tribunal.  The  difference  betv/een  the  said  provisions 
of  the  two  charters  is  th^t  while  in  the  Nuremberg 
Charter  the  official  position  of  defendants,  whether 
as  heads  of  states  or  responsible  officials  in  govern 

I 

ment  departments,  shall  not  be  considered  *s  freeing 
1  them  from  responsibility  or  mitigating  punishment, 

*nd  only  the  fact  that  they  acted  pursuant  to  order 
!  of  their  government  or  of  their  superiors  may  be 
’  considered  in  mitigation,  the  Tokyo  Charter  provides 


38. 

39. 


Sayer J  Op.  Cit.  p.  1  j 004^ . 
Nuernberg  Judgment,  p.  16,881. 


they  pc  ted  pursuant  to  order  ’’ay  be  token  into 
consideration,  if  the  Tribunal  determines  thrt  justice 

so  requires. 

37.  Nov/,  the  prosecution  contends  in  its 

summation  os  follows* 

"The  defendants  nry  be  divided  into  three 

ertegories*  (l)  those  defendants  who  hod  the  ultimate 
duty  or  responsibility  for  policy  formation  fixed 
by  the  law  of  Japan;  (2)  those  defendants,  although 
they  do  not  have  the  ultimate  duty  or  responsibility, 

ennn e i hii  i tv  for  Dolic'  formation 
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punishment  should  be  remitted. 

38.  It  is  further  submitted  that  under 
such  circumstances  as  existed  during  the  period  of 

17  years  since  1928,  no  man  could  have  acted  otherwise 
than  v;hat  the  defendants  did,  should  he  have  been 
placed  in  their  stead.  It  was,  indeed,  humanly 
impossible  for  them  to  stop  successive  explosions  of 
the  long  pent-up  national  sentiments,  either  at  home 
or  abroad.  It  was  "iso  humanly  impossible  for  them 
to  carry  out  direct  control  and  supervision  over 
numerous  subordinates  in  remote  corn«  rs  of  Manchuria, 
Shinn  a.nd  elsewhere.  In  short,  can  we  expect  them 
to  exercise  their  authority  *nd  care  to  such  an  extent 
nS  to  turn  the  tide  of  national  destiny  and  to  prevent 
the  inevitable  consequences  of  sanguine  hostilities? 

39. '  As  to  the  defendants  of  the  second 


category,  there  \v*'S  in  Japan  the  so-called  Regulations 
for  the  Duty  of  Government  Official,  which  provided 


is  follows: 

"Article  1.  Government  officials  shall, 
pledging  their  allegiance  ^nd  assiduous  services  to 
iis  Majesty  the  Emperor  and  the  Emperor's  Government, 
sbey  laws  rnd  orders  **nd  discharge  their  respective 

iuties. 


'$TZ — See  Pm1:!.  24,  sjjpTT^ 


42.  Ex.  3510,  T.  34,003. 


25 


"Article  2 
respect  to  their  dut: 
superior  officials  tc 
however  that  they  nay 
orders. " 


Government  officials 
ss,  observe  the  orders 
v/hom  they  are  assignee 
express  their  opinion. 


j-n  me  case  of  j, 
hna  vigorous  duty  was  lopogcd 

observance  of  thei 
opposed  or  did  not 
severely  punished  *s 
under  the  Ariqy  Criminal 
Criminal  Code  (Art 


ilitnry  reen, ,n  more  special 
upon  there  for  ■* 
r  suPsrlo>'' s  orders.  Those  who 
comply  with  such  orders  were 
guilty  of  the  crime  of  defiance 

Code  (Arts.  57-59)  or  the  Navy 
55-57) . 

ny  case,  once  a  decision  or  an 
his  superiors,  n  civil  official 
Wrs  not  allowed  to  ret  contrary 
U  Personal  opinion  might  have 
i  to  act  otherwise  was,  indeed, 
ministers  of  Str.te  and  Corananders- 
nrmles  and  fleets  were,  m  that 
to  tile  Emperor.  If  an  Imperial 
they  could  do  nothing  but  obey 
Chiefs  of  Army  and  ijnvy  General 
cot  Influence  not  only  m  military 
cal  matters  by  having  direct 
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41,  Even  if  wo  assure,  for  the  sake  of 
argument,  the  existence  of  some  criminal  responsibility 
either  under  international  law  or  un-er  national  lav,' 
upon  somebody  in  the  political  or  military  circles  of 
Japan,  it  is  impossible  to  attribute  such  responsibility 
to  f'ny  person  or  body  of  persons,  because  in  the  20th 
century  Japan  nobody  has  ever  succeeded  in  obtaining 
a  single  post,  much  less  pov/er  in  the  Government,  by 
plots,  revolutions  pnci  other  unlawful  means,  such  os 
seen  in  the  history  of  Germany  after  the  First  World 
War.  All  plots  and  attempts  of  revolution  were  cither 
nipped  in  the  bud  or  suppressed.  By  whom?  By  the 
very  defendants  who  now  stand  in  the  dock.  Every  one 
of  them  was  appointed  to  his  post  in  due  course  of 
his  career  and  in  pursuance  of  the  laws  and  customs 
of  Japan.  Hone  of  them  exceeded  his  authority  or 
was  negligent  of  his  duties,  prescribed  by  the  regulation 
of  his  office.  It  is  true  that  they  belonged  to  the 
higher  grade  in  the  hierarchic  structure  of  Japan,  but 
it  is  also  shown  by  evidence  thnt  there  was  no  Hitler, 
no  Msin  Katnuf .  no  Nazi  Party  or  criminal  organization 

among  then. 

42.  As  to  the  defendants  of  the  third 
category,  whatever  popularity  *nd  influence  they  ha<. 
were  derived  not  from  governmental  or  military  sources, 


L 


•  ** 


but  from  ordinary  citizens  at  large.  They  never  were 
powerful  enough  to  be  rblo  to  force  their  will  upon 
the  politics  of  Japan.  All  they  could  do  was  to  voice 
the  people* s  sentiments  in  opposition  to  the  then 
prevailing  bureaucracy.  Perhaps  they  dreamed  about 
the  Great  East  Asia  Co-Prosperity  Sphere  and  Asia 
for  Asiatics,  but  their  t-lks  were  puerile  compared 
to  the  nation-wide  movement  of  anti-foreignism  in 
China.  If  the  latter  was  not  treated,  as  an  international 
crime  even  by  the  Lytton  Report,  why  should  the  former 
be  so  condemned?  If  freedom  of  thought  is  to  be  one 
_  j-y.  ..  -u  ^  rflrfe  linr1  CT*  nn  t.ional  law.  why  should 


43.  The  underlying  thought  of  the  prosecution 
in  thus  accusing  the  defendants  of  the  above-mentioned 
three  categories  is  that  a  state  is  a  fictitious  exist¬ 
ence,  to  which  no  criminal  responsibility  can  be 
attributed/3  The  Chief  Prosecutor  declares  that: 

"Nations  as  such  do  not  break  treaties,  nor 

do  thev  enrage  in  oppn  and  aggressive  warfare.  The 

(|44 

responsibility  always  rests  upon  human  agents;" 
and  also  that: 

"All  governments  are  operated  bv  human  agents, 
and  all  crimes  are  committed  by  human  beings.  A  man's 
official  position  cannot  rob  him  of  his  identity  as  an 
individual  nor  relieve  him  from  responsibility  for  his 
individual  offences."4^  Such  a  thought  follows  the 
maxim:  "Societas  delinouere  non  potest,"  but  according 

to  Professor  Kearny: 

"It  is  now  settled  law  that  corporations  may, 

in  an  appropriate  court,  be  indicted  by  the  corporate 

name,  and  that  fines  may  be  consequently  inflicted 

46 

upon  the  corporate  property." 

44.  In  England,  the  Interpretation  Act,  1889 

(52  and  53  Viet.  c.  63,  8.  2)  provides  that  in  the  con- 

43,  Prosecutor  Jackson:  "The  Case  Against  the 
Nazi  War  Criminals,"  1946,  p.  82. 

4A.  Mr.  Keenan,  Opening  Statement,  T.  473 

45.  Mr.  Keenan,  T.  434-435 

46.  Kennv:  Op.  Cit.,  pp.  65-66 
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struction  of  every  statutory  enactment  relating,  to,  an 
offence,  whether  punishable  on  indictment  or  on  summary 
conviction,  the  expression  "person"  shall,  unless  a 
contrary  intention  appears,  include  a  body  corporate. 

In  the  United  states,  the  Criminal  Code  of  New  vork 
0f  1882  (Article  13)  provides  that  in  all  cases  where 
a  corporation  is  convicted  of  on  offence  for  the  com¬ 
mission  of  which  a  natural  person  would  be  punishable 
with  imnrisonment ,  as  for  a  misdemeanor,  such  a  corpor¬ 
ation  is  punishable  by  a  fine  of  not  more  than  five 
hundred  dollars,  as  for  a  felony  by  a  fine  of  not 
more  than  five  thousand  dollars.  The  Criminal  Code 
0f  California  of  1901  (Article  26a)  provides  that 
corporations  are  capable  of  committing  crimes  in  the 
same  manner  as  natural  persons.  This  legislation  is 
explained  by  a  text  book  as  follows: 

"Under  the  theorv  that  a  corporation  is  in 
the  language  of  Chief  JusMco  Marshall  ’an  artificial 
being,  invisible,  a"d  existing  onlv  in  contemplation 
of  law’,  it  was  doubted  whether  a  corporation  could 
be  guilt.v  of  crime.  The  modern  view  tends  to  regard 
a  corporation  as  a  reality,  a  group  of  human  beings, 
authorized  by  law  to  act  as  a  legal  unit,  endowed  for 
some  purpose  with  legal  personalitv." 


47.  Clark  and  Marshal:  "A  Treatise  on  the  Law 
pf  ^-rimes'1,  4th _ p.rt — 1940, _ PPt  140-143* _ 
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And  furthers  "Y/here  conduct  is  sanctioned 
bv  the  directors  or  officers  in  whom  the  corporate 

powers  are  vested,  their  intent  should  be  considered 

% 

the  intent  of  the  corporation.  Such  persons  are  more 

than  agents  for  a  natural  principal.  They  embody  and 

exercise  the  mental  element  essential  for  corporate 
48 

action." 

"In  other  words,  whenever  a  director’s  act 
is  deemed  to  have  been  done  for  the  interest  of'  his 
corporation,  his  intention  being  also  to  act  on  its 
behalf,  such  act  will  be  absorbed  by  the  corporation 
and  become  its  act,  losing  the  identity  of  any  indiv¬ 
idual’s  act," 

45,  There  is  r*>  doubt  that  a  State  is  a 
juristic  person  under  either  national  law  or  inter¬ 
national  law,  while  a  corporation  is  such  under  national 
lav/.  If  a  corporation,  which  is  nothing  but  a  body  of 
persons  bound  by  a  certain  economic  or  social  tie,  can 
be  a  reality,  competent  to  bear  criminal  responsibil¬ 
ity,  why  cannot  a  State  be  more  real  and  more  competent 
than  a  corporation?  Hackv/orth  states  as  follows! 

"The  terms  state  and  nation  are  frequently 
used  interchangeably.  The  term  nation,  strictly 
sneaking,  as  evidenced  by  its  etymology  (naci,  to  be 
48.  Ibid.,  p.  140 
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born),  indicates  relation  of  birth  or  origin  and  implies 
a  common  race,  usually  characterized  by  community  of 
language  and  customs.  The  term  State  —  a  more  specific 
term  —  connotes,  in  the  international  sense,  a  people 
permanently  occupying  a  fixed  territory,  bound  together 
by  common  laws  and  customs  into  a  bodv  politic,  possess¬ 
ing  an  organized  government,  and  capable  of  conducting 

49 

relations  with  other  states." 

% 

46.  A  corporation  has  no  territory  nor  people 
over  which  it  can  exercise  its  sovereigntv,  nor  any 
natural  affinity  to  bind  them  together,  except  a 
certain  specific  purpose  which  may  be  changed  or  given 
up  at  any  time.  On  the  other  hand,  a  state  is  a 
foreordained  existence  and  follows  a  course,  which  no 
single  nan,  not  even  the  seventeen  cabinets  in 
succession  v* thin  seventeen  years,  can  change  or  give 
up.  A  shareholder  may  sell  out  his  shares  o**  a  cor¬ 
poration  whenever  he  likes  to  do  so,  but  the  defendants 
could  not  baev  out  from  their  duties  imposed  by  their 
State.  Anv  international  obligations  are  executed 


22 

23 

24 

25 


or  miscarried,  not  only  in  the  name  of  the  state  but 
by  the  predestined  course  it  takes.  If  it  is  defeated 
in  a  war,  indemnities  will  be  paid  or  territory  be 
ceded.  Are  not  such  measures  punishment  for  its 
49.  Hackworth,  Op.  Cit.  Vol.  I,  p.  47. 
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responsibility  under  international  law?  Admitting  that 
the  sovereignty  of  a  etate  should  be  subject  to  inter¬ 
national  law,  it  is  respectfully  submitted  that  no 
responsibility  under  international  law  should  be 
attributed  directly  to  anv  individual  because  of  the 
following  grounds. 

47.  The  Japanese  Law  No.  125  1947, 

called  as  the  t^ate  Redress  Law  (Article  1),  provides 
as  follows? 

“If  a  public  official  entrusted  with  the 
exercise  of  the  public  power  of  the  f*tate  or  of  a 
public  entity  has,  in  the  conduct  of  his  official 
duties,  inflicted  illegally  with  intent  or  through 
negligence  any  damage  on  other  person  or  persons, 
the  htnte  or  the  public  entity  concerned  shall  be 
under  obligation  to  mcakc  compensation  therefor. 

•'If  in  the  case  referred  to  in  the  preceding 
paragraph  the  public  official  has  perpetrated  the  act 
intentionally  or  through  gross  negligence,  the  htate 
or  the  public  entity  concerned  shall  have  the  right 
to  obtain  reinbunst  *ent  from  tho  said  public  official.” 

The  above  provisions  of  the  Japanese  law  are 
introduced  for  the  purpose  of  democratization  of  the 
Japanese  legal  and  political  systems,  but  thev  do  not 
recognize  anv  direct  claim  against  an  official  by  an 


afflicted  portv  for  any  damage  inflicted  illegally  in 
the  course  of  the  official’s  duties.  This  interpreta¬ 
tion  of  the  law  is  confirmed  by  the  fact  that  the 
annexed  rules  to  the  said  Law  abolished  as  from 
Octobi r  27,  1947,  Article  6  of  the  Public  Notary 
Law,  Article  4  of  the  Household  Registration  Law, 

Article  13  of  the  Real  Property  Registration  Law,  and 
Article  5?2  of  the  Civil  Procedure  Code,  which  provided 
a  direct  responsibility  of  a  public  notarv,  mayor  of 
c i tv  or  village,  registration  official  or  bailiff 
towards  a  party  who  suffered  damage  by  an  intentional 
or  graveiv  negligent  act  of  the  former. 

48.  On  the  other  hand,  in  the  case  of 
Johnstone  v.  Pedlar.  1921,  Viscount  Finlav  said  in 
the  .ludgnent  of  the  British  House  of  Lords: 

"It  is  the  settled  law  of  this  country, 
applicable  as  much  to  Ireland  as  to  England,  that  if 
a  wrongful  act  has  been  committed  against  the  person 
or  the  prooertv  of  anv  person  the  wrongdoer  cannot 
set  up  as  a  defense  that  the  act  was  done  by  the  command 
of  the  Crown.  The  Crown  can  do  no  wrong,  and  the 
Sovereign  cannot  be  sued  in  tort,  but  the  person  who 
did  the  act  is  liable  in  damages,  as  any  private  person 

would  be. 


abroad  agpir«.t  n  foreigner.  n  an  acuu..  . 

the  British  Courts  in  such  a  case  it  is  open  to  the 
defendant  to  plead  that  the  net  was  done  by  the  orders 
of  the  British  Government,  or  that  after  it  had  been 
committed  it  was  adopted  by  the  British  Government, 

In  any  such  case  the  act  is  regarded  as  an  act  of 
htate  of  which  a  Municipal  Court  cannot  take  cognizance. 
The  foreigner  who  has  sustained  injury  must  seek  redress 
against  the  British  Government  through  his  own  Govern¬ 
ment  bv  diplomatic  or  other  means, 
in  1348  in  the  well-known  case  of  B; 


on  v.  Donna 


plaintiff,  a  German  who  had  been  engaged  m  tne  ousxn-aa 
of  bookselling  in  Cairo,  Egypt,  Drior  to  October  1914, 
brought  an  action  against  the  Egvptian  Government  for 
damages  resulting  from  the  sequestration  of  his  propertj 
and  the  arrest  and  deportation  of  his  agents.  He 
alleged,  inter  alia,  that  the  decision  of  the  Council 
of  Ministers  of  Egypt,  on  August  6,  1914,  calling  upon 
the  Commander  in  Chief  of  the  Br!sish  troops  in  Egypt 
to  undertake  the  defense  of  Egypt  against  any  aggress¬ 
ion  of  a  power  at  war  with  Groat  Britain  was  ultra  viro 
rnurt:  of  First  Instance  of  Cairo  of  the  Mixed 


Tribunals  of  Egypt  rejected  thi>  claim  for  damages, 

2  statinP  that  the  decision  of  the  Council  of  Ministers 

3  rrsulted  Egypt's  being  at  war  with  Germany,  that  a 

4  dec^arqtion  of  war  is  in  law  an  act  of  the  sovereign 
3  P0Wf>r»  that  such  Pow>r  vested  in  the  sovereign  is  * 

6  exerclsad  through  its  ministers,  that  therefore  the 

7  dGCtsion  emanated  from  the  only  authority  competent 

*  t0  “nke  lt:»  that  ln  law  acts  of  this  nature  are  called 

>  aCtS  °f  ‘  tate",  and  that  in  principle  such  an  act 

>  cnnnot  bri  made  the  basis  of  an  action  for  damages  in 
respect  to  the  injury  it  causes,51 

50.  This  principle  of  acts  of  Htate  should  in 
no  way  be  different  whether  the  case  is  a  civil  action 
or  a  criminal  action.  According  to  the  preliminary  j 

articles  of  the  Hague  Convention  IV  of  1907  (article  3),  I 
n  belligerent  party  that  violates  the  provisions  of  | 
the  regulations  respecting  the  Laws  and  Customs  of  War 
on  Land  shall,  if  the  case  demands,  be  liable  to  pay 
compensation  and  that.it  shall  be  responsible  for  all 
acts  committed  by  persons  forming  part  of  its  armed 
forces.  According  to  the  judgment  of  In  re  Plr.^ey 
jlllgo  Gep t lua,  1934,  it  is  expounded  as  follows: 

"With  regard  to  crimes  as  defined  by  inter¬ 
national  law,  that  law  has  no  means  of  trving  or  punish- 

51  •  1924!octt<’iq?l>Tft^U2ay?<'uXi<,s  d'EWt<'  (Nov. 

'  o2t  Brlttrth  Year  Book  of  Tntor»_ 
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in*  them.  The  recognition  of  then  ns  constituting 
crimes,  and  the  trial  and  punishment  of  the  criminals, 
are  loft  to  the  municipal  law  of  each  country. 

51.  It  is  respectfully  submitted,  therefore, 
that  even  if  the  defendant  had  been  guilty  of  a  criminal 
intent  or  of  gross  negligence  in  carrying  out  their 
official  duties,  all  the  accepted  authorities  upon 
international  law  would  not  recognize  any  direct 
responsibility  upon  them  vis-a-vis  foreign  states  or 
foreigners.  How  can  international  law  impose  any 
resT.onsibilitv  upon  those  who  have  done  their  duties 
in  accordance  with  the  laws  of  their  land  and  in  the 
honest  and  reasonable  belief  that  their  acts  were 
also  in  conformity  with  the  prevailing  rules  of  inter¬ 
national  law?  In  this  connection,  I  should  like  to 
refer  to  the  statute  of  the  Permanent  Court  of  Inter¬ 
national  Justice  (Article  38),  which  provides: 
l,The  Court  shall  applv: 

International  contentions ,  whether  general 

or  particular,  establishing  rules  expressly  recognized 

bv  the  contesting  i-'tates; 

"2.  International  custom  as  evidence  of  a 

general  practice  accepted  as  law; 

A.C.  586,  589;  cited  in  Hackworth,  Op.  Cit., 
Vol.  I,  p.  38 


»a.  The  general  principles  of  law  recognized 
y  civilized  nations? 

"4.  subject  to  the  provision-  of  Article  57, 
udicial  decisions  and  the  teachings  of  the  most  highly 
lualified  publicists  of  the  various  nations,  ns  sub- 
lidiary  means  for  the  determination  of  rules  of  law. 

"This  provision  shall  not  prejudice  the  power 
_  .  .  «,  .  j  j  «  ~  nv  do  mm  p  t  bono  *  if  thp 


thereto# 

If  these  defendants  must, at  any  cost,  be 

1  lav;  for  acts  done 

although  there  exists  no 

that  the  Tribunal 


udged  directly  under  Internationa 

their  official  capacities, 

^  it  is  my  sincere  v/ish 

n  "the  general  principles  of 
nations,"  in  particular, 
of  criminal  law  which  are 
submitted  in  the  above .  Professor  Holdsworth  renarks 
that  "primitive  nan  Is  like  the  civilized  Mate"  and 
compares  the  criminal  law  of  ancient  times  with  the 
present  state  of  International  law.  I  am  convinced, 
however,  that  the  International  law  which  would  be  adml. 
lstored  by  this  honorable  Tribunal  would  be  In  no  wise 
contrary  to  the  sense  of  law  developed  by  criminal 

53.  Mr.  Keenan,  T.  459  „  _  ...  Tonl  ..  Pd. 

ll.  Holdsworth:  "History  of  English  Law,  3rd  ect. 


such  precedent 
would  taV’e  int 
lav;  recognized  by  civilized 
those  olementarv  principles 


Mi 


Legislations  of  modern  civilized  strtes. 

THE  PRESIDENTS  We  will  recess  for  fifteen 

minutes. 

Whereupon,  at  1045,  a  recess  was 
taVon  until  1100,  after  which  the  proceeding 
were  resumed  ns  follov/ss) 
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I  MARSHAL  OF  THE  COURT:  The  International 

[ilitary  Tribunal  for  the  Tar  East  is  now  resumed. 

THE  PRESIDENT:  Mr.  Blakeney. 

MR.  BLAKENEY:  I  now  sum  up  on  behalf  of  the 
defendant  TOGO.  In  reading  the  document  I  shall  make 
,  few  verbal  corrections  which  are  to  appear  on  an 

srrata  sheet  to  be  circulated  later. 

GENERAL 

■ - 

1.  There  are  several  circumstances  which  are 
calculated  to  require  the  summing  up  of  the  case  of 
TOGO,  Shigenori  at  greater  length  than  would  ordinarily 
accord  with  the  desires  of  court  or  of  counsel.  One 
of  these  circumstances — one  quite^extraordinary,  and 
in  this  trial  unique— raises  questions  so  basic  that  it 
must  be  mentioned  at  the  outset.  The  defendant  TOGO 
is  charged  by  44  of  the  55  Counts  of  the  Indictment. 
Two  of  these  the  prosecution,  after  long  shrinking 
from  acknowledgment  of  the  typographical  error  which 
in  them  had  put  "TOGO"  for  "TOJO,"1  in  January  1947 
dismissed  as  to  this  defendant;2  as  to  two  others  the 
charges  "will  not  be  pressed"  by  the  prosecution, 
which  may  be  supposed  to  amount  to  a  nolle  uroseLui. 

\\  Counts  25  and  35  ^^atior^ #WW-1  (Tr.  41868); 

3-  Se^also4 C-18  &.“)?’  - 


MflM. 


47,575 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Of  the  remainder,  35  relate  in  whole  or  in  part  to 
the  a  tivities  of  Mr.  TOGO  prior  to  his  becoming 
Foreign  Minister  in  October  1941.  It  is  from  this 
condition  that  arise  the  basic  questions  mentioned 
above  which  perplex  us  to  know  what  case  we  have  to 

meet. 

2.  For  after  the  TOGO  defense  was  opened, 
the  Chief  Prosecutor  arose  to  state  to  the  Tribunal 
a  limitation  of  the  charges  to  be  urged  against  this 
defendant  in  that  the  prosecution  (subject  to  the 
reservation  to  be  mentioned  presently)  "seeks  con¬ 
viction  of  the  accused  TOGO  for  his  actions  beginning 
with  his  assumption  of  duties  in  the  TOJO  Cabinet." 

This  limitation,  which  seem3  clear  enough  as  it 
relates  to  the  substantive  charges,  was  subsequently 
acknowledged  by  the  Chief  Prosecutor  to  imply  also 
that  1  a  prosecution  did  not  charge  the  defendant 
TOGO  with  having  Joined  in  any  conspiracy  before  Im 
Joined  the  TOJO  Cabinet,  which  was  in  October  1941. 
These  wore,  of  course,  not  idle  words,  spoken  without 
consideration  of  their  effect  by  the  Chief  P.-osccutor, 
not  an  expression  of  opinion  or  of  an  inchoate  future 
intention-,  they  constituted  the  solemn,  official 

t*  ll'  35352'.  «»  *  *  with  the  further  observation  that, 

J*  of  low  it.  Is  our  contention  that  he  is  _ 

gutity  ii  he  Joined  Ilia  eoamwcy  aui'imt  utiubui  * 
1941." 
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statement  of  the  prosecution  of  its  position  in 
regard  to  the  cause,  its  commitment  to  the  case  which 
it  considered  it  possible  and  proper  to  submit  to 
the  Tribunal  against  this  defendant.  That  commitment 
being  stated  to  have  been  made  "for  the  purpose  of 
assisting  the  Tribunal  in  carrying  out  Article  12, 
paragraph  (a)  of  the  Charter,  that  part  of  it  as 
follows!  ■*  *  *  to  confine  the  trial  strictly  to 
an  expeditious  hearing  of  the  issues  raised  by  the 
charges,"'6  it  should  presumptively  have  been  pos¬ 
sible  to  rely  on  it  for  definition  of  the  issues 
which  the  prosecution,  »ho  have  the  right  and  the 
power  to  frame  them,  would  contend  to  have  been  made. 
The  defense  might  reasonably  have  expected  that  the 
case  which  it  would  be  called  upon  to  meet  would  be 
a  case  limited  to  investigation  of  the  criminality 
of  Mr.  TOGO'S  actions  from  the  time  of  his  becoming 

Foreign  Minister  in  October  1941. 

3.  It  is  tvL.-.h  surprise-  theveio.ro.  thnt 

rfter  the  Chief  Prosecutor's  solemn  abandonment  of 
this  large  part  of  the  charges  stated  in  she  Indict¬ 
ment  against  the  defendant  TOGO,  we  find  almost  one- 
quarter  of  his  summation  against  this  defendant  (as 

7'.  Summation^  WW-2-JW-10  (Tr.  41868-86). _ 


well  as  incidental  passages  in  other  summations) 
devoted  to  argument  of  the  criminality  of  his  acts  in 
the  years  prior  to  his  "assumption  of  duties  in  the 
TO JO  Cabinet."  It  is  with  astonishment  that  we  read 
his  final  'Ubmission,  that  "by  the  evidence  in  this 
trial  the  facts  alleged  by  the  prosecution  in  rela¬ 
tion  to  the  accused  TOGO  have  been  established  and 
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that  the  charges  made  against  him  in  the  Indictment 

g 

have  been  substantiated."  Our  perplexity  is  obvious; 
shall  we  content  ourselves  with  meeting  the  case 
framed  and  upon  mature  consideration  limited  by  the 
prosecution  and  thereafter  answered  by  evidence 
from  the  defense?  Or  must  we  meet  the  summations  as 
well?  Our  conclusion  is  that,  while  we  believe  the 
issues  to  have  been  sharply  delimited,  we  have  no 
right  to  r.-.-sk  the  defendant's  life  or  liberty  on 
the  correctness  of  our  belief.  We  must  meet  the 
evidence  and  the  summations.  We  must  meet  the  evidence 
the  summations  and  the  innuendo. 

4.  Regrettably,  this  ezemplo  of  irresponsi¬ 
bility  given  us  by  the  prosecution  is  not  exception¬ 
al,  but  is  typical  of  their  conduct  of  the  case 
against  this  defendant.  Of  the  ethics  of  prosecution 
in  other  lands  I  know  nothing;  but  I  know  that  this 
8.  Id.,  WW-4?  (Tr.  41950). 
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would  have  called  down  upon  those  responsible  the 
condemnation  of  any  court  In  which  it  had  occurred 
as  being  in  flagrant  disregard  of  the  prosecutor's 
duty  to  act  as  an  impartial  officer  of  the  court,  to 
he  scrupulous  in  fairness  to  the  defendant  who  has  no 
other  protection  than  such  as  is  afforded  by  the  fact 
of  Just  public  officials,  in  a  cause  of  the  magnitude 
Of  this  we  are  amazed  to  find  the  final  summations 
treated  in  police-court  style,  breathing  the  spirit 
of  gross  partisanship,  evidencing  the  med  deter¬ 
mination  to  secure  conviction  at  all  costs,  at  the 
cost  whether  of  one-sided,  distorted  and  misleading 
presentation  of  the  evidence,  or  of  creating  infer¬ 
ences  and  hypotheses,  in  the  absence  of  evidence, 

out  of  the  whole  cloth  of  iE5£  miX-  Justioe  ls 
nothing,  conviction  is  the  shining  goal  of  thi 

prosecution. 

Our  position  is  one  which  may  well  seem 
no  rel  or  "brazen"  to  a  prosecution  which  have  not 
hesitated  to  assert  before  the  Tribunal  that  the 
ouestlons  of  whether  the  events  charged  in  the  Indict¬ 
ment  constitute  aggression,  "crimes  against  peace," 
have  already  been  conclusively  decided  by  political 
action  of  the  prosecuting  nations,  with  only  the 
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respective  "sha.-es  of  guilt"  of  ^defendants  remain¬ 
ing  to  be  assessed  by  the  Tribunal.  *  To  such  a 
prosecution  will  appear  novel  our  position  that  a 
man  is  Just  possibly  not  to  be  found  guilty  on  the 
mere  showing  that  the  prosecution  have  charged  him, 
and  repeat  often  enough  their  conclusion  of  his 
guilt.  The  Tribunal  will  find  the  case  against  the 
defendant  TOGO  to  be  rested  to  an  altogether  remark¬ 
able  extent  on  such  iES£  mil-  Nor  are  tho  reaS0”S 
far  to  seek.  This  case  is  unique  in  more  ways  than 
one.  On  the  one  hand,  there  is  very  little  evidence 
against  this  defendant.  The  evidence  relating  to  him 
is  largely  free  from  conflict,  only  one  or  two 
points  of  consequence  having  given  rise  to  dispute. 
These  facts  give  rise,  on  the  other  hand,  to  an 
extraordinary  number  of  points  of  law  of  more  or 
less  intricacy.  In  this  state  of  the  record,  such 
case  as  the  prosecution  have  against  tho  defendant 
TOGO  must  rest  on  the  inferences  to  be  drawn  from 
his  actions,  and  on  the  application  of  principles  of 
law  to  the  factual  situations  disclosed  by  the  evi¬ 
dence.  The  prosecution,  perhaps  not  believing  their 
case  to  lend  itself  to  treatment  on  that  basis,  have 
not  chosen  to  present  it  in  that  wayi  instead,  it  is 
Rn.  E.g..  Tr.  23566-68,  22974. - - - 
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evident  that  a  deliberate,  ealculated  and  transparent 
effort  has  been  made  to  supply  the  want  of  substance 
in  the  case  by  insinuation,  by  innuendo  and  by  other 
efforts  to  create  prejudice.  This  is  strong  lhnguage- 
and  I  shall  use  more  before  I  have  done!  after  I  shall 
have  done  the  Tribunal  will  be  able  to  Judge  whether 
it  is  Justified.  So  let  it  be  said  quite  plainly: 
we  propose  to  demonstrate  in  instance  after  Instance 
in  che  course  of  this  argument  distortions  of  tho 
evidence,  assertions  of  fact  unfounded  in  any  evi¬ 
dence,  disingenuous  efforts  to  ignore  the  evidence, 
so  numerous  and  yet  so  consistent  that  they  cannot 
have  been  the  result  of  mistake  or  inadvertence,  but 
must  represent  a  considered  plan  to  prejudice  the 
Tribunal  against  the  cause  of  this  defendant.  Such 
an  effort  will  be  futile,  once  it  is  recognized  for 
what  it  is;  the  requirement  of  fair  play  for  my 
client  compels  me  to  expose  it,  to  do  what  I  can  to 
dispel  this  miasma  of  bias  and  prejudice  and  let 
the  issues'  as  raised  by  tho  actual  evidence  stand 
forth  in  plain  view.  That  I  am  determined  to  do  at 

whatever  cost  of  time  and  effort. 

One  other  thing  I  propose  to  attempt.  In 
my  view  the  case  of  this  defendant  can  be  submitted 
on  the  assumption  that  tho  principles  of  liability  _ 
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laid  down  by  the  prosecution  aro  correct.  (I  refer 
to  the  principles  set  out  In  the  general  summations 
on  the  subject,  not  to  those  Incidental,  by-blow 
doctrines  casually  tossed  off  In  the  Individual 
summations  without  regard  for  logic  or  for  consistency 
with  the  general  summations  o!j  with  themselves.)  By 
the  tests  proposed  by  the  prosecution  themselves,  I 
shall  submit,  this  defendant  must  bo  adjudged  not 
guilty. 

5.  As  a  starting  point,  let  me  analyze 
somewhat  further  the  prosecution's  abandonment  of 
charges  against  the  defendant  TOGO.  This  act  of 
theirs  is  passed  over  in  silence  by  the  prosecution 
in  summing  up,  but  it  is  one  with  a  radical  signifi¬ 
cance  to  the  case  nevertheless,  a  significance  which 
the  prosecution  cannot  obscure  pr  diminish  by  the 
treatment  which  they  choose  to  give  it  or  to 
hold  from  it.  The  significance  of  that  abandonment 
by  the  prosecution  of  such  a  large  part  of  the 
charges  against  this  defendant  is,  it  is  submitted, 

'  Clear.  Having  decided  to  charge  Mr.  TOGO  for  acts 
porformod  as  Foreign  Minister  of  the  TOJO  Cabinet 
which  they  wished  to  declare  criminal,  the  prosecution 
then  delved  into  his  past  and,  in  order  to  lend  a 
specious  sort  of  plausibility  to  the  character  which 
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they  wish  to  give  him  as  a  criminal  and  an  enemy  of 
society,  added  to  the  charges  so  leveled  numerous 
others  of  improper  conduct  in  the  past  during  his 
service  as  Secretary  to  the  Embassy  in  Germany,  as 
secretary-general  of  the  delegation  to  the  General 
Disarmament  Conference,  as  Director  of  the  Foreign 
Kinistry  European-Asiatic  Bureau,  as  Ambassador  to 
Germany  and  to  the  USSR.  To  support  these  charges 
they  put  into  evidence  numerous  documents,  selected 
seemingly  at  random,  bearing  his  signature  or  seal  | 

or  not,  recording  his  utterances,  or  mentioning  him. 
Then,  when  at  the  conclusion  of  the  prosecution's 
case  the  defense  moved  dismissal  of  the  counts 
relating  to  those  earlier  periods,  pointing  out  the 
failure  of  evidence  in  connection  with  them,  they 
were  vigorously  supported  by  argument  including 
specious  misstatements  of  the  record  and  of  fact. 

When  thereafter,  the  defendant  having  made  ready  to 
present  a  defense  including  the  issues  so  framed  by 
the  prosecution  on  those  charges  determined  by  the 
Tribunal  to  have  been  prima  facie  established,  the 
Chief  Prosecutor  himself  announced  in  open  court  that 
the  prosecution  would  not  press  any  of  the  charges 
relating  to  the  time  prior  to  October  1941,  his  action 
Q.  F. .  g . ,  Tr.  l6<mT  16942-41,  l6944_. — - - 
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could  have  but  one  moaning.  By  that  abandonment 
their  charges-and,  if  that  were  not  enough,  by 
failure  to  cross-examine  any  of  the  witnesses  pro¬ 
duced  to  testify  to  the  events  of  those  years— the 
prosecution  confessed  openly  that,  having  employed 
the  combined  r  sources  of  the  eleven  ^reat  powers 
whom  they  represent  to  search  the  world  for  eviden 
against  the  man,  they  could  find  nothing.  It  is 
interesting  to  speculate  how  many  statesmen  of  any 
nation  could  survive  the  test-his  entire  career, 
public  and  private,  subjected  to  a  scrutiny  such  as 
there  can  never  before  have  been  opportunity  for 
making;  the  entire  remaining  archives  of  his  govern¬ 
ment,  and  the  archives  of  every  other  government, 
friendly  or  enemy,  available  for  ransacking  by  the 
prosecution,  the  very  realization  of  a  prosecutor's 
dream;  every  enemy  whom  he  has  ever  made  officially 
or  personally  encouraged  to  come  forward  to  win 
acclaim  by  the  giving  of  testimony  against  a  man  now 
held  »  o  to  rcvilement  as  a  war  criminal,  an  enemy 
the  human  species;  the  evil  construction  to  be  put 
upon  his  every  word  or  deed  susceptible  of  alternative 
meanings.  How  many  statesmen  could  come  through  this 
inquisition  unblemished  in  reputation?  I  repeat, 
nppinst  tHs  defendant  Tnr.o  Shlgonori  the  prosecutlon_ 
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found,  and  confessed  that  they  had  found,  nothing. 

6.  Nov;,  in  summation,  they  return  to  the 
charge.  Nov;  they  spin  their  fine  web  of  argument 
designed  to  induce  the  Tribunal  to  believe  this  de¬ 
fendant  to  have  been  engaged  in  nefarious  activities 
throughout  the  long  years  to  which  the  Indictment 
relates.  If  this  prosecution  is  an  honest  one,  we 
can  expect  of  them  a  candid  answer:  Did  they  "believe 
that  it  is  our  duty,"  as  the  Chief  Prosecutor  said 
that  he  believed,  to  state  to  the  Tribunal  that  their 

abandonment  of  the  charges  represented  "our  concept 

10 

of  the  guilt  of  TOGO  or  the  lack  of  guilt"?  If 

they  believed  that  in  December,  with  v/hat  logic  can 

thev  in  March  submit  "that  the  charges  Made  against 

11 

him  in  the  Indictment  have  been  substantiated"? 

Nothing  has  occurred  in  the  interim  to  affect  their 

belief;  they  cross-examined  no  witnesses,  including 

the  defendant,  on  their  testimony  to  those  matters; 

12 

in  rebuttal  nothing  was  offered  by  them  relating  to 
those  charges  or  that  period.  The  prosecution  cannot 
have  believed  in  December  in  Mr.  TOGO'S  lack  of  guilt 
of  charges  which  they  abandoned,  and  in  March  believe 
on  the  same  evidence  that  he  has  been  proved  guilty 

10.  Tr.  35352. 

11.  Summation,  WW-45  (Tr.  41950). 

3  5-fin. - — . - 


By  no  explanation  can  it  Pc  concea-i-eu. 
not  believe  him  guilty;  they  do  not  believe 
proved  guilty  of  those  charges. 

them  so  long  and  so  ingeniously? 
that  the  purpose  and 
i  prejudice  against  this 
This,  I  say,  is  an 


of  them 
They  do 

him  to  have  been 
Then  vihy  do  they  argue 
Let  them  deny  it  if  they  can 
the  sole  purpose  is  to  create 
defendant,  that  and  nothing  more 

irresponsible  prosecution. 

7.  Here  reference  to  a  specific,  concrete 

example  of  the  prosecution's  methods  will  be  useful. 

As  was  mentioned  above,  the  prosecution  reserved 
from  their  confession  of  failure  against  Mr.  TOGO  one 
point,  which  I  state  in  their  words;  "The  reservation 
above  referred  to  pertains  to  his  conduct  as  Ambassa¬ 
dor  to  the  USSR  in  1939  and  whatever  criminal  conduct 
may  be  found  to  exist  by  virtue  there  in  reference 
to  the  Nomonhan  Incident."13  In  the  evidence  is 
nothing  to  show  any  "criminal  conduct"  of  this  defend- 
.  .  -i  _  4- j  4-rs  4-kra  T\ir>mr»nbnn  Incident— —the  whole 
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relates  to  Mr.  TOGO,  In  the  summation,  m  one 
general  summation  on  Nomonhan15  his  name  is  not 
mentioned,  except  as  signatory  of  the  TOGO-Molotov 
Agreement  which  as  its  sequel  settled  boundaries. 

The  ”ord  "Nomonhan"  does  not  appear  in  the  summati 
against  him  individually,  tut  in  its  last  paragraph 
are  listed,  among  the  counts  which  charge  him, 

Counts  26,  36  and  51,  alleging,  as  offenses  growing 
ouu  of  the  Nomonhan  Incident,  the  initiation  of  war 
of  aggression,  the  waging  of  war  of  aggression,  and 
murder.  That  paragraph  refers,  for  the  discussion 
of  liability  on  those  counts,  to  paragraph  9  of  the 
summation.16  I  take  the  liberty  of  quoting  to  tho 
Tribunal  tho  entirety  of  that  paragraph  9  which  con 
stitutes  the  prosecution's  considered  Judgment  of 
what  the  record  Justifies  as  argument  against  the 
defendant  TOGO  in  this  connection:  "The  accused  was 
appointed  Ambassador  to  the  Soviet  Union  on  15  October 
193C  and  arrived  in  Moscow  to  take  uP^hls  new  posl 
tion  on  the  27th  of  the  same  month." 

15.  Summation,  H-109--H-lf  <Tr-  39854-75). 
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That  is  the  whole  of  the  argument  of 
in  connection  with  the  capital  charges 
Nomonhan  Incident. 


The  net  result  of  these  circumstances,  - 
submitted,  is  that  the  prosecution  have  by  their 
conduct  but  cade  common  cause  with  their  own  wit 
nesses  and  those  of  the  defense  in  giving  to  nr. 

TOGO  a  character  as  precisely  the  opposite  of  that 
which  they  now  seek  to  maintain  to  be  his,  but 
to  maintain  by  their  hare  assertion  alone.  It  was 
admitted  when  these  charges  were  abandoned  —  and  it 
is  not  now  seriously  pretended  otherwise  -  that 
throughout  his  career  prior  to  1941  he  had  been  in 
opposition  to  those  who  preached  and  practiced  ex¬ 
tremis,..,  militarise,  chauvinism.  It  was  then  ad¬ 
mitted  that  this  defendant  was  a  nan  of  character, 
of  honor  and  of  honesty,  of  veracity,  the  prosecu¬ 
tion  themselves  do  not  even  now  seriously  ohallen-.e 
his  veracity  or  credibility,  but  on  the  contrary 
rely  on  his  testimony,  when  it  conflicts  with  that 
of  the  few  other  defendants  —  -  m  every  instance 

disastrously  for  themselves 
instances  are  numerous  in  which  in  their  summations 
the  prosecution  phrase  their  submissions  and  con¬ 
clusions  in  the  very  words  of  the  testimony  of  this 
.  hi*  statements  and  explanations 


in  every 


to  dispute  it 


submit  to  be  the 
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inescapable  conclusions  to  be  drawn  from  this  action 
of  the  prosecution,  an*  their  significance  to  the 
Tribunal;  they  nee*  not  be  argued  again,  but  nay  be 
held  in  memory  when  re  come  to  consider  the  evidence 
in  the  case..  The  prosecution,  then,  charged  this 
defendant  with  a  variety  of  crimes,  an*,  put  in 
vhat  evidence  they  could  find  to  sustain  the  charges. 
Having  done  so,  and  after  the  defense  case  had  been 
prepared  and  served  on  the  prosecution,  they  aban¬ 
doned  a  substantial  part  of  those  charges,  confess¬ 
ing  thereby  that  there  was  no  evidence  of  criminality 
of  any  act  or  thought  of  the  man.  The  defendant,  in 
answer,  produced  the  testimony  of  a  considerable 
number  of  witnesses  —  the  large  majority  of  v.hon 
were  not  cross-examine*  by  the  prosecution  -  and  of 
himself,  who  on  the  witness  stand  was  argued  with 
for  more  than  four  days,  but  was  subjected  to  nothing 
properly  describable  as  cross-examination  to  credit. 
In  rebuttal  nothing  was  offered  tending  to  disprove 
anything  which  ha-  been  testified  to  by  him  or  his 
witnessed.  In  these  circumstances,  it  is  submitted, 
it  cannot  be  contended  that  .he  conspiracy  charges 
prior  to  1941  against  him  have  any  relevance;  the 
charges  of  substantive  crime  against  him  prior  to 
18.  Tr.  35,348 


1941  must  be  considered  to  have  laiiec.,  an.. 
prosecution  have  in  effect  placed  the  cachet  of 
their  approval  on  his  credibility.  If  th?y  wish 
hin  to  be  convicted,  it  must  be  for  his  acts  in 
connection  with  the  Pacific  war  only,  and  even  there 
must  be  on  the  basis  of  his  testimony  taken  as  ad¬ 
mitted. 

9.  Another  extraordinary  circumstance 
which  must;  be  mentioned  as  background  for  discus¬ 
sion  in  detail  of  the  evidence  in  the  TOGO  case  is 
the  fact  that  this  defendant,  alone  of  the  men  here 
on  trial  had  once  cor.ii.  itted  to  writing  a  complete 
fornulation  of  his  views  on  international  relations 
and  the  policies  which  he  advocated.  This  document 
was  written  in  1933,  and  a  copy  of  it  by  good  for¬ 
tune  preserved  v;as  introduced  into  evidence  to  form 
the  foundation  of  the  defense  of  ur.  TOGO.  Having 
this  document  in  its  hands,  the  Tribunal  is  enabled 
to  know  indisputably,  without  resort  to  inference, 

|  surmise  or  deduction,  this  defendant's  true  inten¬ 
tions  at  one  period  of  his  life,  at  any  rate.  The 
Tribunal  is  urged  most  strongly  to  read  the  entirety 
of  this  document.  The  prosecution  have  offered  a 
variety  of  depreciatory  comments  concerning  it 
19.  Exhibit  3609-A  (Tr.  35,362).  _ 


'*»  was  uul  ur  publication,  rut  f^r 
u1n  usc»  not  il  theoretical  treatiee  on  the 
It  was  on  the  contrary  a  "mist  Secret" 

1  ocu. lent ;  it.  was  .)n;'arM  un  !cp  ><  »»  ,r 


point  the  completely  candid.  expression  of  the 
author's  true  intentions.  On  the  other  han^ ,  this 
document  -as,  as  has  been  mentioned,  not  an  element¬ 
ary  text  of  the  theory  of  diplomacy,  for  use  of 
students,  but  was  designed,  to  induce  action  by 
the  author's  superiors,  and  their  superiors,  the 
Government.  It  had,  as  such,  to  ta*e  account  of 
the  national  policy  as  already  charted,  of  the 
circumstances  of  the  tine;  the  author,  faced,  with 
conditions,  not  with  theories,  had.  to  make  the 
adaptation  of  his  policies  to  what  was  practically 
Possible.  Had  the  author  been  writing  of  an  ideal, 
he  would,  no  doubt  have  written  differently;  but  ho 
was  not,  which  is  precisely  whrt  gives  this  docunent 
its  transcendant  value  to  the  Tribunal.  For  even 
in  those  circumstances  —  even  at  a  tine,  to  be 
specific,  when  the  national  policy  of  establishment 
of  i.anchu’cuo  and  abandonment  of  the  League  of 
Nations  had  been  decided,  irrevocably,  all  of  which 
the  author  of  a  suggested  policy  had.  to  ta’.ce  into 

vkw’  dnv  expectation  whatever  of  its _ 


all  of  which  we  shall  talce  up  in  due  course  —  and 
by  ru station  of  isolated  phrases  and  sentences  from 
it  have  attempted  in  their  all-too-familiar  way  to 
distort  its  significance;  but  again  I  say,  let  it 
but  be  read  as  a  whole.  It  is,  of  course,  impossible 
for  ne,  much  as  I  night  wish  it,  to  recite  the 
whole  of  it  to  the  Tribunal  —  though  I  shall  before 
havin’  done  read  considerable  excerpts  from  it  — 
but  I  repeat  that  there  is  nothing  in  this  document 
which  we  fear,  nothin;  which,  read  in  its  context. 


is  damaging  or  unfavorable  to  the  defendant  TOGO; 
that  there  is  not  only  nothing  in  it  inconsistent 
with  that  peaceful  and  honorable  character  which 
the  whole  evidence  shows  to  have  been  his  throughout 
life,  but  on  the  contrary  the  whole  spirit  of  the 
•'ocunent  bears  out  this  estimate  of  him. 


10.  The  significance  of  this  document  can' 


not  be  doubted.  Prepared  fifteen  years  ago,  which 
was  long  before  a  trial  or  a  defense  was  ever 


dreamed  of,  it  w as  not  for  publication,  not  for 
propaganda  use,  not  a  theoretical  treatiee  on  the 

Ideal.  It  was  on  the  contrary  a  "ulost  Secret" 

•  ’ ' 

official  document;  it  was  prepared  under  order  of 
the  writer's  superiors  for  the  confidential  infor 


mat Ion  of  the  Foreign  Ministry,  with  the  aim  of 


ministry  and  the  Govern- 
•  ced,  in  view  of  these  cir- 
;nizecl  no  compulsion  to 
,  but  was  from  that  view¬ 
ed  expression  of  the 
,  On  the  other  hand ,  this 
as,  as  has  been  i  entioned,  not  an  element 
text  of  the  theory  of  diplomacy,  for  use  of 
ents,  but  was  designed  to  induce  action  by  • 
author 1 s  superiors,  and  their  superiors,  the 
■rnnent.  It  had,  as  such,  to  take  account  of 
national  policy  as  already  charted,  of  the 
instances  of  the  tine;  the  author,  faced  with 
Utions,  not  v:ith  theories,  had  to  nake  the 
station  of  his  policies  to  what  was  practically 

nnt.hnr  been  writing  of  an  i^eal 


basing 


account 


eventual  adoption  —  even  in  sucn  circuit 

nothing  can  be  found  in  this  document  v;hich  tends  to 

suggest  an  aggressive  or  unpeaceful  outlook  of  the 

author.  The  prosecution  objected  to  this  document, 

tendered,  as  irrelevant  anc  as  having 
20 

e  value.  The  correctness  of  the  argu- 
21 

relevance  —  affirmed  by  the  Tribunal 
the  document  into  evidence  over  ob- 
has  not  been  challenged  in  summation, 
s  prosecution  concede  its  unique  relevance 
;  to  it  several  pages  of  their  summation 
sntr-.v  t.n  torture  from  it  s^ne  expression 


in  adnittin 
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11.  The  document  will  be  reverted  to  in 
connection  with  the  several  branches  of  the  case  — 
Russian  relations,  America,  China  and  others  —  but 
now  as  a  preliminary  I  wish  to  analyze  ;Lt  in  a 
general  way.  To  raise  the  issue  sharply,  let  ne 
state  again,  an'  in  this  way,  the  contention.  Japan 
was  in  1933  committed  to  a  certain  course  of  policy 
she  had  withdrawn  from  the  League  of  Nations  and 
had,  as  the  prosecution  mention,  incurred  the  con¬ 
demnation  of  the  members  of  the  League  and  of  other 
nations  by  her  conduct  in  the  uanchurian  Affair,  any 
junior  official  drawing  a  proposed  policy  for 
Foreign  ministry  and  Government  had  to  take  that 
condition  into  account;  he  would  be  a  fool  to  pro¬ 
pose  a  course  in  defiance  of  the  national  policy  as 
already  established.  But  it  is  ventured  that  even 
in  those  circumstances,  the  policy  stated  in  this 
document  is  such  that  had  it  been  adopted  and  fol- 

1  loved,  there  would  have  ot-en  no  China  Affair  and  no 

*  Pacific  war.  By  the  prosecution's  analysis,  Bureau 
Director  TOGO  in  this  document,  while  advocating  a 

1  policy  of  "temporary  peace"  and  "measures  of  ap- 

*  22  '  Their  "by  all  other  civilized  nations"  seems  to 

take  little  account  of  one-  largely  interested 
oar tv.  the  Soviet  Union,  which  never  condemned. 

5  Summation,  gV/W-4  (Tr.  41,871) 


p easement"  to  the  other  Powers,  in  sun  put 
squarely  behind  the  Japanese  policy  of  aggression." 
Our  analysis  is  utterly  and  diametrically  different 
12.  The  document  breathes  throughout  the 
one  indispensible  necessity,  of  restoring  inter¬ 
national  confidence  in  Japan  —  confidence  which,  a 
is  bluntly  pointed  out,  had  been  much  damaged  by  th 

uanchurian  Incident. 

"Since  the  Lianchurian  Incident,  various 

European  and  American  countries  have  charged  Japan 
with  having  practically  ignored  her  treaty  obliga¬ 
tions  and  embarked  on  aggressive  action.  It  is  an 
undeniable  fact  that  these  countries  are  aporehen- 
Toot-  .Tn.wn  Should  engage  in  such  actions  when' 
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.  .  .  Respect  for  truthfulness  should  be  alike 
Lons  nations  as  anong  individuals,  for  it  is  vi¬ 
lest  that  when  a  nation  forfeits  international  con- 

fidence  it  is  ultimately  the  loser.'* 

It  is  of  interest,  Just  by  the  way,  to  note 

that,  apparently  in  the  effort  to  impress  upon  the 
policy-aakers  the  seriousness  of  this  "forfeiture 
of  international  confidence,"  unusual  enphasis  is 
placed  in  this  document  on  the  criticises  of  Japan 

by  foreign  countries. 

ks  the  policy  to  be  adopted,  by  Japan  in 

place  of  that  which  had  brought  her  to  the  point  of 

such  low  International  esteerj,  the  author  of  this 

document  urges  adherence  to  certain  basic  principles, 

together  with  concrete  proposals  to  put  then  into 

effect,  anons  his  statements  of  general  principles 

are  that  "any  idea  of  trging  to  nonopolize  the 

Pacific  is  unrealistic"  i  that  the  use  offeree  to 

obtain  others'  property  is  “unjustifiable"  and 

that  every  possible  effort  should  be  nade  to  avoid 

it  j 2  that  Japanese  good  faith  should,  be  "proved"  to 

the  world.29  Japan,  he  urges,  should  nake  it  clear 


|  af.»8  Ibld 

il:  id’.,  p'  25  Hr.  35,372)  29.  Ibid. 


USSR 


Governner.t 


faith 


Japan  declare  ! 
in  the  Pacific 
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13.  The  document  Is  eloquent  of  the 
author's  intention  that  his  Government  shoulcl  be 


persuaded  to  make  the  iianchurian  Incident  the  last 
such  event  of  her  history.  The  place  of  Lianchulcuo 
itself  as  an  accomplished  fact  and  part  of  the 
national  policy  is  accepted;  Japan  must  "pursue 
her  iianchurian  policy,"  he  says,  because  it  has  been 
so  decided,  but  the  *.»«nchurian  Incident  itself  is 


nowhere  def ended ,  but  is  inferentially  condemned, 
throughout.  The  clear  warning  is  sounded  that  such 
a  course  must  be  abandoned: 


"Since  the  Iianchurian  Incident,  various 


European  and  American  countries  have  charged  Japan 
with  having  practically  ignored  her  treaty  obligations 
and  embarked  on  aggressive  action.  It  is  an  unde¬ 
niable  fact  that  those  countries  are  apprehensive 
lest  Japan  should  engage  in  such  actions  whenever 


Vie  should  not  re 


an  opportunity  is  afforded 


peat  acquisition  in  violation  of  principle,  then  in 
reliance  on  the  principle  insist  upon  retention  of 


Every  suggestion  contained  in  this  policy 
opposite  of  that  of  attempting  to  extend 


apanese  dominion  over  east  Asia: 

6.  Exhibit  3609-A,  pp.  24-25  (Tr.  35,372) 


V 


UP  ' 


"As  the  United  States  does  not  desire  the 

exercise  by  Japan  of  absolute  superiority  over  the 

entire  Far  East,  Japan  should  not,  on  her  own  part, 

nalce  this  her  actual  policy  in  the  foreseeable 
37 

future. " 

Policy  toward  China  is  to  be  peaceful: 

"as  regards  China,  ...  v'e  should,  if  any 

opportunity  offers  itself,  iui.ediately  lay  dovrn  our 

policy  for  the  speedy  restoration  of  good  will,  and 

strictly  abide  by  it  and  prove  our  good  faith  to 

33 

the  world." 


Other  Powers  are  not  to  be  excluded: 

"In  China  Proper,  we  should  cooperate  in 
the  developnent  of  that  country  with  other  Powers 
especially  the  United 


States  and  Great  Britain.  .  . 

.  .  The  interests  of  Cthc  United  States)  and  Japan 
coul'’  be  adjusted  if  the  principle  of  the  Open  Door 
and  equal  opportunity  were  realized  in  the  Far  East 
Nor  is  iianchukuo  to  be  made  a  Japanese  pre' 


".  .  .  it  is  essential  that  the  foundations 
of  a  really  indep:  ndent  uanchukuo  be  established, 

and  that  she  be  led  to  observe  as  nuch  as  possible 

\ 

37.  Id.,  p.  26  (Tr.  35,483)  40.  Ibid. 

38.  Id.,  p.  25  (Tr.  35,572-3) 

39.  Id.,  p.  26  (Tr.  ^5,483) 


1 


the  principle  of  the  Open  Door  and  equal  opportunity, 

an-1  that  it  be  made  clear  that  Japan  entertains  no 

territorial  or  political  ambitions  in  any  other  area 

41 

except  wanchuiiuo." 

There  is  in  the  document  no  breath  of  a  sug- 
n  that  further  aggression  should  be  undertaken 
anchuria;  rather,  the  repeated  insistence  is 
every  possible  effort  should  be  made  to  avoid" 

b  "actual 


that 


resort  to  force,  is  uion  rejectm. 
policy  any  attempt  to  secure  donii 
Far  East,  upon  demonstrating  to  t'r 
desire  for  maintenance  of  peace. 

14,  The  prosecution  are 
in  this  document  the  intention  that  a  policy  of 
"appeasement"  should  be  followed  while  Japan  pre¬ 
pared  for  engaging  in  further  conquests.  Is  it 
consistent  with  the  idea  of  appeasement  that  u.r, 
TOGO  urges  the  conclusion  v/ith  the  USSR  of  a  non- 
aggression  pact,43the  settlement  with  her  of  all 

*r*r 

_ _  i  -t  w  t-n  bp  snnrfies  of  trouble,  and  that 


Id.,  P.  4 
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toward  China.  Strange  "appeasement, "  this  committing 
of  Japan  to  the  permanent  courses  of  a  peaceful 
policy,  disarming  her,  bringing  her  into  such  good 
relations  with  all  potential  enemies  that  there  can 
remain  no  friction!  Strange  appeasement,  indeed, 
a  policy  the  principal  aim  of  which  is  the  restoration 
of  deserved  international  confidence!  The  prosecu¬ 
tion  conclude  that  "the  policy  as  recommended  here, 
although  advocating  temporary  peace,  would  obviously 
fit  the  purposes  of  the  most  strenuous  advocates  of 
aggression. Obviously;  in  precisely  the  sense 
I  that  the  Ten  Commandments  would  fit  the  purposes  of 
^  the  most  immoral  advocate  of  sin. 

THE  DEFENSE  EVIDENCE 

i  15.  The  prosecution  like  to  dwell  on  wh^t 

5  they  allege  to  be  the  fact  that  the  evidence  on  be- 

7  half  of  the  defendant  was  largely  oral,  and  was  the 

8  testimony  of  "the  accused's  immediate  subordinates, 

9  colleagues  or  superiors  during  the  period  of  time 

°  covered  by  the  Indictment."  This  suggests  several  '• 

1  reflections.  If  the  remark  were  true  it  would  be 

2  wholly  immaterial  in  so  far  as  concerns  any  tendency 

to  detract  from,  minimize  or  impeach  the  evidence 
>4 

52.  Summation,  SV-Vi-4  (Tr.  41>§74) 

*5  53.  Summation,  SVVW-2  (Tr.  41,868-9) 


"A3  the  United  States  does  not  desire  the 
exercise  by  Japan  of  absolute  superiority  over  the 
entire  Far  East,  Japan  should  not,  on  her  own  part 
make  this  her  actual  policy  in  the  foreseeable 


future 


Policy  toward  China  is  to  be  peaceful: 

"as  regards  China,  ...  v»e  should,  if  any 

opportunity  offers  itself,  iui.ediately  lay  doy;n  our 

policy  for  the  speedy  restoration  of  good  will,  and 

strictly  abide  by  it  and  prove  our  good  faith  to 

33 

the  world. " 

Other  Powers  are  not  to  be  excluded: 


"In  China  Proper,  we  should  cooperate  in 

the  developnent  of  that  country  with  other  Powers, 

39 

especially  the  United  States  and  Great  Britain.  .  . 
.  .  The  interests  of  Cthc  United  States)  and  Japan 
coul-’  be  adjusted  if  the  principle  of  the  Open  Door 
and  equal  opportunity  were  realized  in  the  Far  East 
Nor  is  nanchukuo  to  be  made  a  Japanese  pre 


it  is  essential  that  the  foundations 


of  a  really  independent  uanchukuo  be  established, 
and  that  she  be  led  to  observe  as  much  as  possible 


40.  Ibid 


the  principle  of  the  Open  Door  an d  equal  opportune  y, 

an:1  that  it  be  made  clear  that  Japan  entertains  no 

territorial  or  political  ambitions  in  any  other  area 

41 

except  wanchukuo." 

There  is  in  the  document  no  breath  of  a  sug- 
rther  aggression  should  be  undertaken 
rather,  the  repeated  insistence  is 
sible  effort  should  be  Made  to  avoid 
is  uoon  rejectinj  as  Japan's  "actua: 
inpt  to  secure  domination  over  the 

t.T  the  world  a  "sincere 


that  "every  po 


appeasement  that  he  recommends  conclusion  wiwi 
Uni  tec’  States  of  treaties  of  arbitration  and  media¬ 
tion,46  Japanese  guarantee  of  the  neutrality  of  the 
Philippines, 47and  that  "the  basis  of  our  Policy  Jo- 
ward  the  United  States  should  be  to  avoid  war"? 
float  he  proposes  the  cultivation  of  an  atmosphere 
conducive  to  Anglo- Japanese  cooperation,  and.  says 
that  •■‘promotion  of  friendly  relations  and  collabora-  , 
tlon  between  Great  Britain  and  Japan  is  highly  essen¬ 
tial"?50  Is  it  consistent  with  the  intention  of 
appeasement  that  he  urges,  in  anticipation  of  the 
1935  naval  disarmament  conference  that  Japan  must 
cialce  every  effort  to  -reconsider  our  own  disarmament 
policy"51—  to  agree  to  American  and  British  desires 

for  disarmament?  This  Appeasement"  is  the  buying  off 
...  Hna  rnr*  .ireoaring  an  offensive, 


V 
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toward  Chl^T  Strange  "appeasement,"  this  corr  itting 
of  Japan  to  the  permanent  courses  of  a  peaceful 
policy,  disarming  her,  bringing  her  into  such  good 
relations  with  all  potential  enemies  that  there  can 
remain  no  friction!  Strange  appeasement,  indeed, 
a  policy  the  principal  aim  of  which  is  the  restoration 
of  deserved  International  confidence!  The  prosecu¬ 
tion  conclude  that  "the  policy  as  recommended  here, 
although  advocating  temporary  peace,  would,  obviously 
fit  the  purposes  of  the  most  strenuous  advocates  of 
aggression."52  Obviously;  in  precisely  the  sense 
that  the  Ten  Commandments  would  fit  the  purposes  of 
the  r.iost  irunral  advocate  of  sin. 

THE  DEFENSE-  EVIDENCE 

15.  The  prosecution  like  to  dwell  on  what 
they  allege  to  be  the  fact  that  the  evidence  on  be¬ 
half  of  the  defendant  was  largely  oral,  and.  was  the 
testimony  of  "the  accused's  immediate  subordinates, 
colleagues  or  superiors  during  the  period  of  time 
covered,  by  the  Indictment."  This  suggests  several  • 
reflections.  If  the  remark  were  true  it  would  be 
wholly  immaterial  in  so  far  as  concerns  any  tendency 
to  detract  from,  minimise  or  impeach  the  evidence 

52.  Summation,  (Tr.  ^1,374) 

53.  Sunration,  SWW-2  (Tr.  41,368-9) 


■  .  , 


V 


calculated  to  explain  the  oiticxai  —  - . 

of  a  professional  diplomat  will  be  given  by  fellow- 
diplomats,  his  immediate  subordinates,  colleague* 
by  those  men  with  whoa  he  worked,  an< 

not  by  strangers  t 
actors  or  priests 


or  superiors; 

who  best  know  hin  and  his  acts; 
his  acquaintance,  by  physicians, 

Just  so  can  the  acts  of  a  soldier,  and  their  sig¬ 
nificance,  be  expected  to  be  best  ,:nown  to  his  corn 
panicns-in-arns,  or  of  a  lawyer  to  others  of  that 
calling.  The  prosecution's  statement  is,  however, 
not  true;  characteristically,  they  have  i  snored 
both  in  these  sweeping  generalizations  an^  in  their 
analysis  of  the  evidence  the  testimony  given  on 
behalf  of  ~r.  TOGO  by  two  former  premiers  of  Japan  - 
Atlnirals  0.u.DA54an«  SUZUKI,  the  foraer  the  proseou- 
witness  of  vihori  the  chief  prosecutor  node 
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They  have  ignored  the  testimony  given  on  beialf 
i  this  defendant  by  such  other  diverse  and  disinter¬ 
ested  witnesses  as  the  prosecution's  witness  General 
SAHARA  Yukio,  Sice-Chief  of  the  Arny  General  Staff 
(MADE  iioritake,  one-tine  Chief  Cabinet  Secretary 
[sAKOUIZU  Hisatsune,  Chief  Secretary  to  the  Lord 
l?rlvy  Seal  -ATSUDAIRk  Yasunasa,  all  nen  of  un- 
|blenished  reputation  and  not  the  foraer  subordinates, 
[colleagues  or  superiors  of  this  defendant.  In  not 
[one  of  these  Instances,  uoreover,  did  the  prosecu¬ 
tion  see  fit  to  cross-exanine.  Whether  they  wish 
"  to  cross-exanine  is  their  concern,  but  whether  by 
”  failure  either  to  4o  so  or  to  introduce  conter- 
w  vailing  evidence  they  do  not  concede  the  truth  of 
„  testinony  is,  as  was  pointedly  and  repeatedly  r.ade 

,6  Clear  to  then  by  the  President  of  the  Tribunal, 

.  .  1  ^ 


2 
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4 
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6 

7 
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the  Tribunal's  concern.  The  prosecution  i.ay  ignore 
this  evidence  as  uuch  as  pleases  then;  but  they  c-n 
not  escape  the  conseauence-,  which  is  that  in  law  or 
L  cannon  sense  that  which  is  ignored  nust,  if  it 
be  not  on  its  face  incredible  or  in  conflict  with 
other  evidence,  be  taken  as  true.  So  of  the  testi- 

nony  of  th’ese  witnesses. 

Tr  1220  62.  Tr.  35,567 

S*  lZ*  484  63.  Tr.  35,603 

P?:  Z:  8  64.  Tr.  35,595 


65.  Tr.  26,217-26 
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U;  I  few  words  further  about  those  witnesses 

Whose  existence  the  prosecution  wish  conveniently  to 
forgot.  Half  a  dozen  rr  more  of  then  occupy  yet  respcn 


ICrgOU#  -  - 

sible  positions  In  the  various  branches  of  the  Japanese 
Government,  one  being  Minister  of  Communications  in  the 
present  government,  others  are  mayors  of  municrpall- 
tiet-  another  is  a  prominent  menbcr  of  the  house  of 
Councillors  of  the  national  Diet.  Men  of  this  type 


V/l'UllVJ.**'  -  - - 

do  not  stand  in  the  witness  box  to  lie  on  behalf  o 
their  former  colleagues  or  superiors,  pers.nal  frlend- 
shlp  nay  well  be  a  matter  to  be  taken  into  account 
ln  estimating  the  weight  to.  be  allowed  to  their  evi¬ 
dence,  but  little  question  arises  of  the  weight  of 
testimony  which  has  at  all  times  gone  unchallenged 
by  the  prosecution,  as  one  of  these  men  said,  when 
asked  (by  another  defense  counsel)  whether  he  was  not 
happy  to  testify  to  anything  which  would  be  of  help 
to  his  former  superior,  "so  long  as  it  accords  with 

j 4- * 


the  facts  I  should  be  glad  to  do  so  according  to  jus- 
tice?°  ft*  is  their  testimony  to  be  underestimated 


ce.  - 

/  /  NikhlTis,  Katsushiro  (T.  35»388)  562)  iNOUE, 

66 •  Vm  o{’?07)  NISHIMUKJi,  Kumao  U. 

&iro’(??  $5,493),  ^Vh7?r Lt5U  '  3  ’ 

an  A  HOGEN,  Shinsaku  (T.  38.«3/.>* 

«•  HrailiiJ'H*  &  M  anJ  Kazu3i 


Xi\  OTi. ,  Baburo  (T •  35 

69.  SaTof£?ake  (T.  35^547). 

70.  Testinony  of  IkOUE  (T.  37»? 
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[because  of  this  friendship  or  osteon  for  the  defend¬ 
ant,  rather,  the  esteem  of  such  men  is  itself  eviden¬ 
tiary  for  him.  It  is  important  and  proper  to  prove  in 
this  way  not  only  the  circumstances  and  manner  of  his 
transaction  of  the'affairs  to  which  they  testify,  but 
as  well  the  state  of  mind  with  which  he  did  those  things. 

Moreover ,  while  it  -s  true  that  Mr.  TOGO  re¬ 
lied  for  his  defense  largely  on  the  testimony  of  wit¬ 
nesses,  it  will  hardly  be  forgot  that  a  considerable 
number  of  documents  eoncorning  the  Japanese-Anerican 
negotiations  as  conducted  by  him  was  introduced  also. 

The  defendants  are  under  the  obvious  disadvantage  that 
the  most  of  the  archives  of  the  Japanese  Government 
were  destroyed  by  bombings  or  by  fire  during  the  war, 
and  that  most  of  the  rest,  having  been  seised  by  the 
occupation  forces,  are  in  possession  of  the  prosecution, 
^ve  been  sent  to  Washington,  whence  they  have  net 
been  obtainable,  or  have  been  “lost",  it  is  thus  only 
by  chance  that  any  such  documents  can  be  obtained  by 
the  defense,  who  must  therefore  rely  largely  on  the 
testimony  of  witnesses. 

17.  lastly,  on  this  subject  of  the  evidence 

Of  the  defense,  it  should  be  remarked  that  the  prose¬ 
cution- s  wonderment  at  the  defendant- s  introduction  of 

. .  -alrne'-  -  ~nl.inln«  ^  n"”VC3  fOT  ^  ~ 


Here  is  the  best  pr on  ux 
nyecl  from  those  prin- 
crininol  prosecution, 
ssity  of  their 
Have 

of  the  crime  of 
element  cf 
which  they 

Do  they  not 
ged  differ 
This— it 


his  actions"  is 
hi  v/  far  this  prc 
ciples  v/hich  should  cninote  any 
that  they  seen  entirely  tc  deny  the  nece 
establishing  the  nen£  ie&  of  the  defendants 
they  forgot  that  intent  is  an  element 
murder?  have  they  forgot  that  intent  is  an 
the  Anglo 'American  crime  of  conspiracy, 

_ ^orxsnlnnt  into  the  cf  notions? 

with  which  war  is  w? 
the  defensive? 

the  rot  at  the 

socuticn's  entire  argument 
efenso  evidence  proves 
t  all 


remember  the  t  the 
entiates  the  agres 

cannot  be  emphasized  too  strongly— is 
root  which  vitiates  the  pro 
they  like  to  repeat  that  such  C 
cnly  ("if  that")  that  the  defendant 

_  nnrticinate  in  furthering 
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sounds  cWldlihT^  stated^  it  is  net  ny  argument, 
it  is  the  _rc  secuticn' s.  But  wc  shall  discuss  the 
prosecution's  "conspiracy"  somewhat  later.  What  this 
evidence  of  the  defendant  TOGO'S  intent  and  opinions 
in  the  year a  prior  to  1941  tends  to  prove  is  his  intent 
in  1941  and  subsequent  yeers.  It  is  a  well-known 
principle  in  low  and  obvious  in  fact  that  if  proof  of 
a  nan's  criminal  intent  in  1941  nay  be  node  by  showing 
his  cwn  statements  in  1940  or  in  1942-or  in  1931  or 
i951_.su  nay  his  lock  <  f  criminal  intent  be  shown  by 
the  sane  proof.  The  statements  antecedent  to  1941 
aro  naturally  of  more  probative  value,  having  been 
nade  at  a  tine  when  normally  there  could  be  no  motive 
frr  the  making  of  a  false  statement.  Just  as  the 
existence  in  1933  of  a  formulated  design  of  this  defend¬ 
ant  to  commit  aggression  against  the  world  at  large 
when  and  where  he  could  would  be  cf  patent  probative 
value  on  the  question  cf  the  intent  with  which  in  1941 
he  performed  the  acts  for  which  he  is  charged,  just  sc 
is’  his  entertaining  in  1933  of  the  considered  view  that 
, aggression  should  never,  in  any  circumstances,  be  under¬ 
taken  probative  of  the  intention  with  which  he  performed 
these  acts  of  1941.  That  the  mere  lapse  of  tine  in  such 
lease  dees  not  impair  the  prebative  value  of  such  evi¬ 
dence  wo  can  state  on  eminent  authority} _ _ 
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^TTe^th  of  the_ allowable  Interval  depends 
on  whether,  under  the  circumstances  of  the  case, 
there  is  any  real  probability  that  ^continua¬ 
tion  of  the  condition  was  interrupted," 


says  Wignore.  That  there  is  no  such  real  probability 
sere  appears  from  the  evidence  that  the  design  of  work¬ 
ing  for  peace  expressed  by  Mr.  T0G0  ln  ^33  in  hls  re 
port  to  the  Foreign  Minister  still  existed  in  1945,  at 
the  end  of  the  period  covered  by  the  charges  herein, 
jhen  he  entered  the  SUZUKI  Cabinet  on  the  express  don¬ 
ation  of  being  permitted  to  work  for  ending  the  war, 
md  existed  at  all  times  intervening  concerning  which 
there  is  proof.  For  we  do  not  propose  to  demonstrate 
that  Mr.  TOGO  committed  no  crime,  performed  no  repre- 
lensible  act,  and  kept  his  skirts  clear  when  such  actions 
,ore  afoot;  we  propose  to  demonstrate  that  throughout 
lls  career  he  has  acted  affirmatively  to  prevent,  whore 
tossible,  the  performance  of  such  acts.  It  is  not  his 
lefenso  that  he  was  static  or  passive  in  the  presence 
,f  crime,  but  that  ho  has  boon  a  force  acting  to  prevent 

;he  commission  of  crime. 

We  turn  now  to  cons Jd  eration  of  the  evidence 

•elaf-..6  to  the  various  charges.  Thinking  that  it  may 

,e  u  convenience  to  the  Tribunal,  we  shall  take  up  the 

?2.  Wigmore,  Evidence  (1940),  §233,  it,  38. - 


47,610 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


it  iT^Icticable  in  the 

order  in  which  they  are  dealt  with  in  Mr.  TOGO’S  own 
affidavit  (which  also  was  roughly  the  order  of  presen 

tation  of  the  remainder  of  his  case). 

■QnvTF.T  AFFAIhS 

18.  Mr.  TOGO  having  throughout  his  diplomatic 
career  been  by  chance  or  otherwise  more  or  less  of  a 
Eussian  specialist,  it  is  Interesting  to  note  that  there 
la  no  evidence  whatever  against  him  of  commission  of  any 
offense  or  even  unfriendly  act  against  the  U.8.S* .  The 
charges  which  are  made  against  him  in  connection  with 
the  Nomonhan  Incident  have  been  mentioned  above,  to¬ 
gether  with  the  "discussion  of  the  evidence  relating  to" 
them.  What  remain  arc  the  various  charges  of  planning 
and  preparing  aggressive  war  against  the  U.S.b.h.  from 
19P8  to  1945.  These  are  supported  by  no  evidence;  to 
them  is  applicable  the  prosecution 's  concession  that 
Ur.  TOGO  participated  in  no  conspiracy  during  the  y 
that  he  was  connected  directly  with  affairs  of  the 
U.s.s.h.  We  do,  however,  find  in  the  little  anthology 
of  invective  and  abuse  which  constitutes  the  peroration 
of  the  summation  of  the  Soviet  case  this  passage-a 
passage  without  citation  of  evidence,  framed  without 
reference  to  any  matters  mentioned  in  that  summation 
no  Testimony  of  TOGO  (T.  35,628). 

»  «  _  a  n 
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theretofore,  integrate,  supported  by  no  evidence  | 

end  false  i  f  dipi0mQcy,  TOGO 

"Working  in  the  flcia  v 

always  carried  on  intense  hostile  activities 
against  the  U.S.S.K.,  not  stopping  at  the  heav¬ 
iest  crimes.  As  Foreign  Minister  from  October 
194l  through  September  1942  TOGO,  together  with 

1T0JO,  should  bear  responsibility  for  the  prepar- 
atien  of  a  war  of  aggression  against  the  U.S.S.h. 

The  active  role  played  by  TOGO  in  that  matter 
is  emphasized  by  the  fact  that  during  that 
peri0d  ho  was  a  member  of  the  Kokusaku  Kenkyu- 
Kai  and  generously  subsidized  this  society  which 
was  engaged  in  the  drafting  of  plans  of  aggres¬ 
sion  against  the  Soviet  Union  .... 

that  the  Soviet  Union  cherishes  a  vin- 

This  may  prove 

dictive  hate  for  statesmen  who  have  servo 

dor  in  her  capital,  have  been  received  there  as 

of  the  Soviet  Union  and  feted  by  her  Foreign  Minister 

flattering  terms,  but  for  the  purposes  of  this  case 

.  o'nlv  by  the  total  failure  of  a 
it  proves  also,  and  on  y,  y 

pretense  of  attempt  to  support  it,  that  the  Sov  e 
counts  Of  the  Indictment  are  without  foundation  ^ 

75  This  is  erroneous.  He  resigned ^his  o 

75*  September;  gee  *x.  (]2?  19 /m-T*)* _ 

Summation,  SH-203  (T.  39,?  AW - - 


m  .  . — - 
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fact  or  in  law,  that  they  should  never  hove  been  pub¬ 
lished  to  the  Tribunal,  and  that  the  admission  of  their 
baseless  character  which  the  prosecution  once  mode, 
and  ncA-  in  common  good  faith  should  stand  by,  was  fully 
justified. 

19.  We  do  net,  however,  propose  to  rest  on 
the  absence  of  proof  to  support  these  charges  which 
to  this  day  the  prosecution  are  pressing— are  again 
pressing.  For  from  doing  so,  we  propose  to  show  for 
the  strong  proof  which  it  gives  of  his  peaceful  and 
law-abiding  nature  the  affirmative  facts  of  Mr.  TOGO'S 
life-long  policy  of  peace  and  good-will  toward  the 
Soviet  Union. 

We  start  with  the  1933  document,  "On  the  For- 

t 

eign  Policy  of  Japan  vis-a-vis  Europe  and  America 
Following  Withdrawal  from  the  League  of  Nations." 

Mr.  TOGO'S  contact  with  Soviet  affairs  prior  to  1933 
had  been  confined,  as  appears  from  the  evidence,  to 
service  as  section  chief  in  tho  European-American  Bu¬ 
reau  of  the  Foreign  Ministry  from  1923  to  1925,  at  the 
time  v/hen  Japanese-Soviet  relations,  ruptured  since 
the  hed  devolution,  were  being  restored.  His  efforts, 
primarily  (his  being  the  section  directly  concerned), 
resulted  in  the  Soviet-Japanese  Basic  Convention,  signed 
77.  Ex.  3609-A  (T.  35,362). _ 


r~Z  .  1n_  in"T925,  ro -establishing  relotions  on  o  nor- 

;„„s.  »  — «*» 

— r: 

tiny  was,  however,  when  In  early, 

he  office  or  lector  or  the  European-American  (later^ 

Surooean -Asiatic)  Bureau  or  the  Foreign  Min  s 
'  lls  f„8t  task  was  the  preparation,  at  the  order  o 
'  tha  Foreign  Minister,  or  the  docent  ahove  referred 
L  over  a  third  of  which  is  devoted  to  the  puestion 
•Lf  Soviet-Japanose  relations.  What  has  been  said 
,Lo  regarding  the  circumstances  of  its  -mpesiti^ 

,2Lt  be  emphasized:  the  national  policy,  o  sup 

.it  Manchukuo  and  withdrawal  from  the  League, 

“'Lstablishod,  and  with  it  Hr.  TOGO  had  nothing  . 

_on t  dv  as  he  found  it  and  to  a 

»Le  had  perforce  to  accept  it  It  would  heVo 

jommodate  his  proposed  policies  ‘  c(mse 

17  seen  neither  statesmanlike  nor  beneficial 

-l  Peace  but  Nellie,  t0  propose  policy  b^ 

19  idealistic,  which  failed  to  take  account 

20  nccomplisi  What  the  sincere  lover  of  peace  must^  , 

21 If  he  is  a  practical  statesman,  not  to  a  . 

“  ,  nossible  but,  working  from  conditions  as  he 

25  1  p  ,  for  the  better  where  they 

24  them,  to  try  to  change  them  for 

25  U  Testimony  of  TOGO  (T.  35^28).  testimony 

F9-  EnXf3Toif(T!-35;629)t_^ - - 
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can  be  changed • 

20.  Non  for  the  proposed  foreign  policy  of 
TOGO  vis-a-vis  the  U.S.S.K.  It  commences  with  a 
review  of  relations  between  the  two  oountrios  from  the 
resumption  of  diplomatic  relations  and  the  reasons 
necessitating  their  adjustment,  making  the  point  that 
improvement' of  relations  would  neither  affect  injur¬ 
iously  Japan's  relations  with  America  andg|ritain  nor 
aggravate  her  domestic  problem  of  Communism,  ihe  analy 
Sis  of  the  problem  is  followed  by  the  conclusion  that 
"therefore  it  is  by  all  means  advisable  that  wo  make 
earnest  efforts  to  improve  our  relations  with  the 
Soviet  Union",  and  "a  concrete  grog*-  for  the  improve¬ 
ment  of  Japanese-Soviet  relations.'".  The  author  points 
out  that  "of  nil  the  concrete  measures  for  the  improve 
ment  of"  relations,  "that  most  desired  by  the  Soviet 
Union  is  a  non-aggression  pact",  and  discusses  at 
length  the  pros  and  cons  of  such  a  pact  as  they  were 
then  being  debated  in  Japan.  That  they  should  have 
been  discussed,  here,  at  all  may  strike  one  as  rather 
remarkable  evidence  of  determination  to  work  for  goo 
relations,  in  view  of  the  fact  that  it  had  been  only  a 
matter  of  weeks  before  that  the  same  foreign  minister 

81.  Ex.  3609-A.  PP.  15-17. 

82.  Id.,  PP*  _ 

83.  Id.,  P.20.  - - - - 

-841 — 1£7,  PP*  2U-23- 


V 


TOGO  „as  submitting  his  -commit 

,ad  declined  the  latest  of  the  tentative  Soviet  ug 

gestions  of  entering  into  such  a  pact.  -  conclu^ 

sion  which  llr.  TOGO  arrived  at  was  that  In“sm* 

ctabilize  our  reia 

it  is  our  desire  to  improve  and  stabil 

“  ”» :  :r: - 

we  should  not  meet  this  n0 

elusion  of  a  non-aggression  pact -  th 

reasons  why  such  a  pact  should  not  be  concluded. 

.  lUrt  oact  bo  concluded  .  •  • 

is  recommended  that  th  , 

s  woro  that  economic  problem 
Other  recommendations  f 

k.  solved  by  conclusion  ol  . 
tween  the  too  nations  be  solved  oy 

commercial  treaty,  if  the  domestic  situation  perm 
and  settlement  of  issues  over  doponese 
Northern  Saghalien,  that  the  problem  of 
of  tho  Soviet-Uanchukuo  border  bo  solve  , 

1  throat  to  peaceful  relations  posed  * 
ity  of  military  bordor  clashes;  and  the t 

. ohiem  bo  solved  by  purchase  of  th 

es,  thought  the 

of  all  pending 
the  Soviet  Union 


Eastern  Kuiiway 

Soviet  interest  therein. 

author,  would  accomplisl 

issues  and  sources  of  ti 

and  Japan  and  Manchukuo 

85.  Summation  for  tho 
5  soviet  Case  ,  85  < 
88.  I1?-,  n*  ^  .  ,*|  ^ 

TPT  Id..  PP.  23-21  ii. 
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21.  Tvfo  misquotations  of  Oils  document  by 
the  prosecution  must  be  mentioned.  It  is  scid  to 
tain  the  statement  or  conclusion  "that  the  Soviet 
Union  wos  afraid  of  Japan  and  not  Japan  of  the  Sov  e 
Union!"  No  such  statement  appears  in  the  document. 

Tho  author  does  say  that  "the  Soviet  attitude  toward 
japan  has  generally  been  conciliatory  to  the  extent 
permitted  by  their  Internal  situation",  that  tho 
Soviet  attitude  toward  Japan  since  tho  Manchurian  Inc  - 
gent  has  been  relatively  moderate",  and  that  "at  pres¬ 
ent"  the  Soviet  Union  "is  making  efforts  to  avoid  con¬ 
flict  with  us!"  But  he  says  also  that  "the  strong 
concentration  of  powor  enabled  hussia  to  pursue  such  a 
poli’ey."  The  other  misquotation  of  the  evidence  is 

.  ■  A- 


this. 


88. 

89. 

90. 

91. 


Ho  is  said  to  hove  wrlttov  that 

„A  conflict  with  the  Soviet  Union  should  be 

avoided  unless  Japan  could  moke  a  common  front 
with  Great  Britain  and  the  United  States.  As 
it  was  cear,  however,  that  tho  Soviet  Union 
was  making  efforts  to  avoid  such  an  occurrence 
Japan  should,  in  cose  of  war^  stand  alono  and 
be  condemned  as  on  aggressor." 

Suranr tion,  §WW-4  (T.  41,873).  Pa6e  19  of  th° 

exhibit  it  cited. 

Ex.  3 609 -A,  p.  17* 

W.l  Si  25  (T.  35.373K 
12^  ?:  1“r'“ 


qi:  Summntl oru ' SWW-4  (T.  41073-74). 


0  whether  this  is  intentional,  be 

applied  hy  the  prosecution  con  b< 
wpys!  the  word  "should"  in  the 
the  author  sold,  at  any  rate,  wo 
►  „c  tho  entire  section  in  hi 


e  it  should  become  inoviciu 
to  armed  conflict  with  the 
sircblo  to  moke  o  common 
However,  ns  it 
efforts  to 
,  v/ould  nc 

condemn  Jopon  cs  on 

avoid  nny 


us  to  como 
it  is  most  de 
Brito in  end  America 
that  tho  Soviet  is  making 
an  eventuality,  other  Powers 

Japan  but  v/ould  rather 

should  by  oil  neons 
aggressor,  we  snoua.  j  ^ 

clash  with  the  Soviet  Union." 

,r  Powers  would  condemn  Japan  os  an 

refore  Japan  iHflllU  <=losh  V'lth  th°  SoV1“ 
s  insistence  that  such  a  clash  should  ho  avoided 

terated  a  dosen  times  in  tho  document;  Japa^shou 

■onote  friendly  relationships  with  other  Powers  , 

)uW  "make  every  effort  in  accordance  with  the  gen 

sl  course  of  policy  to  promote  friendly  relations 

.  Ex.  3609-A,  P;_?5*(Ti„c?’citl  SSi^nW)  that 


X 


"endeavoring  to  avoi 

establish  the  relations 
"improvement  of  Soviet 
beneficial  influence  on 
intentions,  and 

of  the  relations^v/it. 

countries" j 

military 


with"  the  U.S.o.h. ,  should, 
necessity  friction  with  liussio, 

Of  o  Rood  neighbor  with  her"! 

Japanese  relations  will  have  a 
third  Powers  by  proving  our  peaceful 

to  the  betterment 

:oat  Britain  and  other 
2Como  "bitter  should  a 
Japan  and  the  Soviet  Union.  If 
over  occurs,  our  International 
.  _  4-v,on  nt  the  time  of  the 


taken.) 


(Whereupon, 


afternoon  session 


Tribunal  met,  pursuant 


E  COURT:  The  International 
the  Far  East  is  now  resumed. 

•  •  Major  Blakeney. 

;  Page  35,  section  22: 

was  Mr.  TOGO’S  policy  toward 
is  submitted  to  be  a  peaceful, 
one  which  if  published  at  the 
instead  of  having  been  a  “most 
document  could  have  given  that 

complaint.  It  remains  to 
were  adhered  to  in  the 
.  As  he  himself 
official  positions 
to  have  considerable 

hence  to  work  for  the 

Of  his  policy!02  The  first  matter  of  busi- 

»  managed  after  becoming  Director  of  the 

jrican  Bureau  was  that  of  the  sale  of  th®03 
. .  „,.„„n»«d  bv  the  Soviet  Union. 


Military 


the  Soviet  Union,  and  it 
proper  and  laudable  one, 
time  to  the  Soviet  Union 
secret"  governmental 
nation  no  cause  for  alarm  or 
see  whether  these  principles 
author’s  actions  of  subsequent  years 
has  pointed  out,  it  chanced  that  his 
|  of  later  years  gave  him  opportunity 
_ nnHnn  with  Soviet  affairs, 


Chinese 


V 


Of  which  Mr.  TOW  was 

ficial,  it  is  necessary 
i^ints.  The  prosecution 
not  mention  Mr.  TOGO  in 
at  all)  that  the  sale  was 

driven  down,  by  the  mount- 
side  of  numerous 

g  the  railroad  during  the  negotia- 
intentlon™4  The  Tribunal  is 
,at  these  incidents  along  the  right- 
iture  of  this  anamolous  situation  - 
railroad  -  for  years.  The  Lytton 
is  authority  for  the  facts 


Concerning  this  business, 

„wee  as  the  responsible  of 

only  one  or  two  p- 
(though  they  do 
with  the  matter 
the  purchase  price 

.Tftnane  se  -Manchoukuoan 


conr 


hr 


panese-Soviet  negotiations  of 

increased  in  number.  But  while 
•e  or  charge  that  the  diplomats  of 
inything  to  do  with  their  occurrence, 
lence  that  Mr.  TOGO  took  the  initiative 
his  own  government  to  the  peaceful 
eventually  arrived  at.  It  is  of 
in  these  negotiations  Mr.  TOGO 

exact  situation  which 
proposed  policy 
»  he  had  said 

Union  with¬ 
in  the  railway, 
obtain  Russian 
s,  it  is 


occur 


there  is  clear  e\ 
in  trying  to  lea( 
solution  which  wi 
interest  to  note 
had  to  deal  practically  with  th 
he  had  mentioned  hypothetically  In  his 

of  April  1933=  the  last  analysiS’ 

then,  "It  is  most  desirable  that  the  Soviet 

completely  all  Its  Interests 

cannot  justifiably 
.ailway  by  forcible  measure 
.^4-  nnrchase  their  share 


draw 


However,  s 
interests 


vince  his  own 

had  the  sale  of  the 

than  it  developed  tl 

inf. 
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by  30me  of  thTmilitary  and  other  circles  that  it  was 
111  to  pay  a  high  price  for  a  railway  which  was  sure 
to  fall  into  the  hands  of  Hanchoukuo  for  nothing  scone 

Itacle  to  the  purchase  of  the  railway  throu^Peaoe- 

ful  negotiations.  Mr.  TOGO,  in  order  to  o 

agreement  of  the  cabinet  to  acceptance  of  the  shore 

a  +-o  make  the  government  policy 
Soviet  proposal,  and  to^e  th^  ^  „  Juk0,, 

this  regard  solid  an  ^  Mllltary  Affairs  of 

the  then  Director  of  the  Bureau 

the  War  Ministry,  and  Mr.  l'AGATA ,  Tetsusan,  the  th 
Director  of  the  Second  Department  of  the  Genera  ^  ^ 
Office,  into  agreement  to  his  opinion  .  .  • 

chief  witness  or.  this  matter  (he  was  not  cross-examined). 
Ihe  s.vlet  union  professed  itself  satisfied  and  pleased 
with  the  transaction  after  its  consolation  and  an 
Item  of  Mr.  TOGO-s  program  for  adjustment  of  Sov 
Goanese  relations  had  been  realized  by  his  efforts 
23.  Opportunity  for  working  at  another  o 

those  items  v,as  promptly  offered;  for  upon  the  corC^'^ 
sion  of  the  Chinese  Eastern  transaction  in  the  spr  n 
1935  the  Soviet  Government  suggested  its  ^ 

T07  Testimony  of  (Tr.  :tf,484). 

107>  also  the  testimony  of  Jg8™ 3^  (Tr.  29,616). 

108.  Exhibits  3251  Ur* 
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establishment 


for  the 

Soviet-Manchoukuo  hour 

finally  came  to  i 
which  could  not  be  s< 
toward  settleme 
had  to  be  postponed-,  but  dur 
gotiations  Mr.  TOGO  wor 
denarkation  commis: 
of  disputes. 

of  Soviet-Japanese 

director  was  the 


•  into  negotiation 

Lon  for  prevention  of 
109 

ites.  These  negotiations 
g  to  some  disagreement 
the  achievement  of  anything 
border  problem 
;een  months  of  the  ne 
iblishment  of  the  border- 
I  as  that  for  prevention 
A  last  matter 
TOGO  as  bureau 

l-tsa-tse  incident  of  the  summer  or 
1  thing,  because  it  was  through  his 
at  the  beginning,  but  me  illustrating 
insistence  on  peaceful  methods.  Leaving 
•Asiatic  Bureau  soon  after  for  his  r.ew 
.  narmanv.  he  had  his  next  connection  with 
ime  Ambassador  in  Moscow  in 
years  of  his  incumbency  there 
lems  arose,  and  opportunity 
manifestations  of  his  outlook 

,en  testified  to  by  Mr.  TOGO 
a  (Tr.  35,421)  and  TOGO 


a  rather  trivi? 
efforts  stoppe< 

his  irvariable 

the  European' 

assignment  i 

Soviet  affairs 
October  1938. 
a  number  of  in 
was  given  for 
and  intent . 

109.  Testimony 
(Tr.  35,8: 

110.  Ibid- 

111.  Testimony 
112*.  Testimony 
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view  of  the  pros  ecu.—  - 
■examine  him  or  any  of 
3r  to  discuss  them  in 
above  reproach,  it  will 
here.  The  problem  of  the 
t  new  ambassador  found  I 

>SC0W,  was  serious  enough 
natic  relations,  but  was 
tions  extending  over^half 
tion  of  the  parties.  1 

i  soon  after  the  conclusion 
fhile  the  prosecution  have 
Dd  above)  any  claim  that 
ult  of  that  incident,  it 
ie  undisputed  evidence  is  | 

.nitiative  in  suggesting 
lt  and  to  his  own  Foreign 
3  settled  by  diplomatic 
olotov  afterward  stated  that 
iat  he  had  been  able  to  solve 

the  cooperation  of  Ambassador 
3se  relations  would  become 
he  coming  year,  thanks  to  the 
..  wonuCHI,  Yoshio , 


Ls  worth  pointing  oi 
that  it  was  he  who  J 
both  to  the  Soviet 
Ministry  that  the  i 

115  ,  rr 

action.  Foreign  Cc 
"it  had  been  his  p^ 
the  Nomonhan  lncid< 
TOGO  and  that  Russ 
and  more  frie 
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efforts  of  Ambassador  TOGO." 

As  a  result  of  the  Nomonhan  settlement  a 

second  item  of  Mr.  TOOO-s  program  of  1933  for  improve¬ 
ment  of  Soviet-Japanese  relations  came  about  in  part  - 
the  demarcation  of  the  Soviet-Mongolian  borders  «ith 
Manehoukuo.  The  TOGC-Molotov  Agree. ent  of  9  *»e  1940 
settled  the  border  in  the  Nomonhan  area,  and  in  conse- 
quence  of  that  agreement  a  border  cohesion  was  estab- 
Hshed,  held  numerous  meetings  in  Chita  and  the  Nomon¬ 
han  area,  and  actually  marked  that  part  of  the  border, 
thus  —  for  the  first  time  in  the  long  history^of 
.  border  question  -  achieving  tangible  results.  This 
>  demarkation  (not,  as  the  prosecution  allege,  "redemar  a 
4  tlon«)  Of  the  newly-agreed  border  effected  division 
»  between  the  parties  of  the  gisputed  territory;  as  has 

6  been  pointed  out  elsewhere,  a  simple  comparison  of  mans 

7  ln  evidence  demonstrates  that  there  is  no  substance  in 

8  the  prosecution-s  assertion  that  this  border  coincides 

19  With  that  claimed  by  the  Soviet  Union  prior  to  the 

20 

ircident.  . 

71  25.  After  settlement  of  the  Nomonhan  Incident 

M  „r.  TOGO  undertook  to  capitalize  on  the  friendly  spirit  | 

23  ^  mo r nr hi  (Tr.  35*376)  and  TOGO 

n6.  Testimony  of  NOGUCHI  U.^>- 

(Tr.  35,638).  ?3  092)  and  TOGO 

25  117.  Testimony  ®TA  U  •  ->  . 
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of  good  relations  prevailing To^coneisr^  a  non-SWesslu 

pact,  in  accordance  with  his  proposal  of  lone  before 
that  the  Soviet  desire  in  that  natter  should  be  acceded 
to.  This  required  first  the  persuasion  of  his  own^ 
government  before  authorization  could  be  secured. 

•,/hen  it  had  been  obtained,  the  negotiations  were  com- 
‘  mer.ced,  and  had  resulted  in  a  draft  agreement  when  ^ 
Ambassador  TOGO  was  recalled  to  Japan  in  August  1940. 

*  The  contents  of  the  draft  then  agreed  upon  and  of  the 
’  neutrality  pact  actually  executed  in  the  following 
,  April  are  all  but  identical,  so  that  Mr.  TOGO'S  own 
2  efforts  had  in  fact  resulted  in  the  eventual  accomplish- 

,  mcnt  of  the  third  of  his  objectives  in  his  1933  plan 
<  for  improvement  o-  relations  with  the  U.S.S.R.  As  a 
.5  result  of  his  unceasing  insistence  between  1933  and 
i«  1940,  the  Chinese  Eastern  Railway  problem  had 
.7  solved  by  its  sale  to  Kanchoukuo ,  as  he  had  recommended, 

18  a  fgiruing  had  been  made  on  the  demarkation  of  Soviet 

19  borders  with  kanchoukuo,  as  he  had  suggested  be  done, 

20  and  the  long-standing  Soviet  desire  for  a  non- 

21  aggression  pact  had,  as  he  had  so  strongly  urged,  been 

22  ,  .  Tt  me/  well  be  with  astonishment  that 

complied  with.  It  v»/  wen 

23  J  „  nmi  fTr  23,103)  NOGUCHI  (Tr.  35,3»1> 

119.  Testimony  of  OTA  ITJ. 

24  and  TOGO  «r.  35,638).  N0GUCHI  (Tr.  35,382) 

120  Testimony  of  OTA  lir.  > 

23  *  and  TOGO  (Tr.  35,639-40) .  the  1941  PaCt, 

121.  Compare  the  draft  (Tr_^W__ - 
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the  Tribunal  finds  this  man  charged  as  a  criminal 

against  the  Soviet  Union. 

26.  One  last  -  and  curious  —  piece  of 

prosecution  sophistry  remains  to  be  dealt  with,  before 
WC  leave  Soviet  questions.  This  concerns  the  recall 
of  Hr.  TOGO  from  Moscow  as  it  bears  on  his  attitude 
toward  aggression.  For  the  first  two  years  of  these 
proceedings  the  prosecution's  contention  was  that  "when 
Foreign  Minister  MATSUOKA  in  the  summer  of  1940  recalled 
a  great  number  of  Japanese  diplomatic  representatives, 
whose  attitude  was  not  supposed  to  be  in  accordance 
with  Japan's  new  foreign  policy, ^TOGO  remained  as 
Ambassador  to  the  Soviet  Union."  This  was  false,  and 
the  prosecution  repeated  it  knowing  it  to  be  false, 
because  the  error  in  the  personnel  record  upon  which 
the  statement  was  based  had  been  called  to  their  atten¬ 
tion,  and  they  undertook- to  and  presumably  did  investi¬ 
gate  it^Now  that  the  evidence  is  in,  and  that  evidence 
shows  Mr.  TOGO  to  have  been  one  of  those  recalled  and 
requested  to  resign  by  Foreign  Minister  MATSUOKA  -  or 
in  other  words,  that  his  attitude  was  not  "in  accordance 

with  Japan's  nevi  foreign  policy  (i.e.,  of 
alignment  and  aggression)  -  it  might  bo  expected  that 

122.  Tr.  6270,  l6943» 

1,3.  Tr.  6364. 
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this  line  of  argument  would  he  dropped.  Not  at  all! 

Nov.  a  change  comes  o'er  the  spirit  of  their  dreams; 
now  it  is  that  "his  recall  was  not  duo  to  the  fact  that 
he  was  not  in  favor  of  Japan- s  policy  of  aggression  hut 
to  the  fact  that,  unlike  MATSUOKA,  he  still  believed 
that  the  aims  of  aggression  could  generally  he  obtained 
I  by  measures  short  of  further  war."  This  is  more  than  _ 
merely  casuistic.  The  contention  is  sunported  by  no 
reference  to  evidence,  and  of  course  can  he  supported 
by  none  because  it  is  untrue.  There  is  no  evidence 
whatever  that  the  defendant  TOGO  was  recalled  for  any 
SUCh  reason  as  is  mentioned.  He  could  not  have  "still 
believed"  in  aggression,  for  every  iota  of  proof  in 
the  record  shows  that  he  had  never  believed  in  it, 
but  always  opposed  it,  and  the  prosecution  have  con- 
'  fessed  this  in  disclaiming  any  charge  of  conspiracy 
'  against  Mr.  TOGO  prior  to  1941.  The  whole  thing  is  a 
'  pure  creation  of  the  prosecution's  imagination,  lacking 
’  the  virtue  even  of  being  adapted  to  any  of  the  proba¬ 
bilities  which  ho  might  more  or  less  plausibly  have 
l  conjured  up.  The  fact  is  that  there  is  no  evidence 

whatsoever  to  show  why  Mr.  TOGO  was  recalled  from  Hos¬ 
'd  cow  except  MATSUOKA- s  announcement  that  the  renovation 
9  of  the  foreign  service  was  necessary  to  secure  the  new 

finmmatlc-,  y™-10  (Tr~  41-88?)1 - 


v  »  ..'4 


_ _ _ _ _ 

foreign  policy  introduced  by  him,  and  what  inferences 

can  be  drawn  from  tho  subsequent  events:  that  MATSUOKA 
repeatedly  requested  his  resignation,  and  that  it  was 
repeatedly  refused  with  the  statement  that  giving  it 
would  bo  tantamount  to  approval  of  the  MATSUOKA  poli¬ 
cies,  for  which  reason  it  would  not  be  given.  Neither  . 
cross-examination  nor  rebuttal  evidence  purported  to 
attack  this  evidence.  (Incidentally,  there  is  evidence 
in  the-  record  neither  to  support  the  prosecution's 
assertion  that  Mr.  TOGO'S  recall  from  Moscow  occurred^ 
several  days  after  that  of  others  similarly  dismissed, 
nor  to  explain  such  a  delay  if  it  did  exist.) 

27.  But  on  this  matter  of  Mr.  TOGO'S  opinions 
the  prosecution  have  a  fondly-cherished  piece  of  evi¬ 
dence,  which  they  have  wrung  quite  dry  in  trying  to 
distort  it  into  something  of  the  semblance  of  proof. 
This  is  one  of  those  memoranda  of  the  German  Foreign 
Office  —  by  one  Knoll,  this  time  —  which  are  held  up 
as  paragons  of  probative  value  when  they  mention  the 
names  of  any  of  these  defendants.  Using  it  as  evidence 
against  the  defendant  TOGO  requires  not  only  misquoting 
and  distorting  it  but  mistranslating  it  as  well.  Here 

1  III.  ?e;timonyT°f  TOM  (Tr.  35,641)  and  KADOWAKI, 

1  127.  Suon(,T8WW3iA5(?l:  +1,885)  • 


is  the  way  the  prosecution  put  its 

"This  (the  figment  of  the  imagination  quoted 
above)  is  borne  out  by  the  statement  made  by  Ambassador 
KURUSU ,  who,  in  Juno  19AO,  mado  it  clear  that  for 
change  from  reliance  upon  the  Western  Powers  to  colla¬ 
boration  between  Japan  and  Germany,  Improvement  of 
Japancse-Bussian  relations  for  the  duration  of  the  pre- 

Iient  war  was  necessary.  Both  TOGO  and  KURUS)  were  work- 

:rg  feverishly  for  this  and  it  was  becoming  more  and 

noro  clear  that  Japan's  future  lay  in  the  south  and^ 

that  the  enemy  in  the  north  must  be  made  a  friend." 

This  rune  can  have  significance  only  if  it 

means  that  KUBUSU  knew  TOGO'S  opinion,  and  was  stating 

it  to  Knoll;  no  contention  is  made  that  Mr.  TOGO  had 

any  personal  connection  with  the  matter.  But  it  is 

undisputed  in  the  evidence  that  Mr.  TOGO  neither  held 

such  an  opinion  nor  expressed  it  to  Mr.  KUBUSU;  he  denied 

having  expressed  such  an  opinion  to  Mr.  KURUSU,  and 

the  prosecution  did  not  cross-examine  on  the  denial 

nor  produce  Mr.  KUBUSU  as  a  witness  to  refute  it.  tor 

did  Knoll  even  report  KURUSU  as  saying  these  words, 

but  only  "somewhat  as  follows."  Also,  the  memorandum 

of  Knoll  as  it  apeoars  in  evidence  does  not  quote  KURUSU 

128.  Summation,  |WW-10  (Tr.  Al, 885-86) . 

129.  Testimony  of  TOGO  (Tr.  35,66  ). 
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I  as  stating  that  TOGO  held  any  such  opinion;  the  only 

_ _ o _ J  T  fhVP' 
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as  si<cibJ.x*6  - - 

clause  relating  to  TOGO  is  that  "TOGO  and^are  fever¬ 
ishly  working  for"  betterment  of  relations  —  that 
the  prosecution's  English  version;  of  course  the 
"lebhaft"  of  the  original  German  does  not  connote 
..feverishly."  We  may,  at  all  events,  assume  the  truth 
#f  the  statement  that  Ambassador  TOGO  was  working 
vigorously  ("lebhaft")  for  improvement  of  Sovlet- 
japanese  relations  -  that  was  his  business  as  ambas¬ 
sador  -  and  we  may  assume  likewise  that  Ambassador 

„  foot  since  he  would  have  known 
KURUSU  was  aware  of  the  fac  , 

Of  the  settlement  of  the  fisheries  and  Homonhan  ques¬ 
tions.  (KURUSU  himself,  as  Ambassador  to  Germany, 
course  had  no  connection  with  Sovlot-Japonese  relations 
or  their  improvement.)  But  Ambassador  KURUSU  stated 
no  connection  between  Mr.  TOGO'S  vigorous  efforts  for 
improvement  of  Soviet- Japanese  relations  and  Japan  s 
future  in  the  south.  What  he  was  reported  to  have  said 
was  „  "somewhat"  to  the  effect  that  -  "it  becomes 
more  and  more  clear  in  Japan  that"  the  future  is  in 
the  south  -  not  that  it  becomes  clear  in  Moscow,  no 
that  TOGO  said  so  or  thought  so,  not  even  that  he, 
KURUSU,  thought  so.  Finally,  the  whole  thing  is  allege 
to  be  only  Ambassador  KURUSU- s  opinion  of  Ambassador 

130.  Ex.  3613  (Tr.  35,386).  _ _ : - 
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TOGO'S  opinion,  immaterial  in  any  event,  and  which  if 
he  had  actually  held  it  he  would  doubtless  have  been 
produced  to  swear  to  instead  of  stating  it  through  the 
medium  of  the  German  language  and  one  Knoll.  Of 
course  it  is  absurd  to  speak  of  Ambassador  TOGO'S  work¬ 
ing  for  Japanese  collaboration  with  Germany,  when  as 
we  shall  see  in  a  moment  he  had  just  been  transferred 
from  the  post  of  Ambassador  to  Germany  because  he  had 
engaged  himself  while  there  in  working  ~  in  truth 
"feverishly"  -  to  sabotage  any  closer  Japanese-German 
collaboration.  The  final  proof  that  Ambassadors  TOGO 
and  KUBUSU  did  not  share  this  opinion  is  found  (upon 
the  prosecution's  theory  that  what  a  public  servant 
signs  he  approves)  in  the  fact  that  the  one  was  recalled, 
while  the  other  remained  to  affix  Japan's  signature  to 
’  the  Tripartite  Pact. 

'  This  incident  of  Ur.  TOGO'S  recall  from  noscow 

'  has  been  given  treatment  out  of  all  proportion  to  its 
’  intrinsic  importance,  and  designedly.  No  bettor 
’  Illustration  can  be  found  of  the  way  the  prosecution's  j 

1  case  against  this  defendant  for  whom  I  speak  has  been 

2  built  up  of  surmise,  gossip,  bold  fabrication  of 

,  inference  in  tho  face  of  unequivocal  and  undisputed 
8  evidence,  prejudicial  matter,  of  the  prosecution's  rook¬ 
ie  ss  disregard  for  the  defendants'  rights,  for  their - 
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own  solemn  commitments  and  for  common,  ordinary  fair-  I 
ness;  and  of  the  flimsy  case  which  has  actually  been 
made.  It  is  an  irresponsible  prosecution  which  does 

I  | 

this.  . 

28.  The  prosecution's  case  wants  yet  a  bit 

more  analysis.  In  the  opening  statement  of  its  Soviet 
phase  ten  of  the  defendants  were  listed  as  those  guilty 
ot  "crimes"  against  the  Soviet  Union;  the  name  TOGO 
did  not  appear^ln  the  presentation  of  the  evidence 
Of  that  phase  the  name  TOGO  was  twice  mentioned,  as  a 
Signer  of  the  TOGO-Molotov  Agreement,  provided  for 

.  . ,  Monpolian-Manchurian  border  after 

demarcation  of  the  Mongoxj.a»  132 

,  as  a  member  of  a 

the  end  of  the  Nomonhan  fighting, 

society,  the  Kokusaku  Kcnkyukai.  There  is  also  a  men- 
■  tlon  of  a  donation  to  that  society  by  foreign  Min  s- 
‘  try  at  a  time  when  Mr.  TOGO  was  Minister.  Since  in  the 
’  closing  statement  of  the  prosecution  Mr.  TOGO  is  adds 
9  as  an  eleventh  arch-criminal,  one  who  did  not  stop 
9  the  heaviest  crimes"  against  the  U.S.S.R.,  the  crimes 
0  in  question  must  be  those  which  that  evidence  discloses. 


g;  2i47). 

£33  (Tr.  7400). 

Ill:  Ex!  «8  (Tr.  7358). 
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Nononton  tos  already  toon  referred  to, 
for  one  point  need  not  bo  further  discussed. 
,1ns  point  is  that  toon  the  prosecution 
that  they  wore  abandoning  their  charges 
.  TOGO  for  his  actions  prior  to  ml,  they 
the  right  to  interrogate,  if  available,  the 
<50  as  to  his  signature  appearing  upon.  .  • 

,  was  signed  by  both.,,  r.olotov  and 
Nononton  Incident.13  '  He  tos  -interrogated 
axanined  —  concerning  the  nap,  and  identified 
Otic  copy  as  being  a  copy  of  that  initialed 
d  Connissar  Molotov,  the  photostatic  copy 
oved  to  be  of  the  identical  nap  introduced  by 
ise137)  was  introduced  into  evidence,  and  there 
„  ended,138'  with  no  proof  or  nentlon  of  heavy 

Chore  ronains  the  Kokusaku  Kenkyukai. 

30.  That  the  prosecution  have  turned  to  the 
Kenkyukai  only  in  despair  of  otherwise  creat- 
faintost  suspicion  of  Mr.  TOGO'S  attitude 
;he  Soviet  Union  is  shown  hy  the  fact  of  their 
■,„nina  hin  in  their  opening  statement,  vihen  bu 
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on  tho  following  day  they  «ere  tneuse^ 

duce  the  evidence  on  the  s^ect.  *-  evidence  c, 
corning  this  ridiculous  organisation-  a.  o 

For  the  prosecution,  the  tostinony  or  one  YATSUGX 

Chief  of  the  business  bureau  of  tho  society,  to 

effect  that  it  ».  purely  a  "private  orgunisati  . 

conposed  of  "non-official  civilian  ner.bers  v,ho 

„„  responsibility  to  tho  association  except  nayn, 

of  their  established  r.onbership  fees-,  funds  «er 

solicited,  and  received,  fror.  governmental  as  »e 

private  sources,  but  it  is  very  doubtful  whether 

contributor  could  have  had  any  understands  of 

Pm.  tho  explanation  <. 

its  money  was  being  spent  , 

ponying  the  request  for  funds  being  that  the  so, 
•■in  pursuing  a  study  of  Greater  East  Asiatic  pr 

requested  support  by  donation  from  "both  privet 

it  a  ner.bership  list,  shov, 

official  sources."  A 

.  _  Ch^onori.  Kent  or  of  the  House 
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’orvvtion  receiver  ir-». . 

.+•  ^4  covis  see"1,  with  nnr  rt3 
r.  TOGO’S  incumbency  vic.s  no 

.  v.v  +hij  vico-T’inistor; 

ceivod  from  him,  hut  was  given  by  the  v 

in  Mr  TOGO  joined  the 

tb-t  recording  to  his  recollection  ... 

society  after  resume  his  portfolio  as  ^reign 

v  .  .  „  ..h-of-hearted  and  uncoopera. 

minister  in  19«,  hut  nos  »  har 

.  ,  t.,  society,"  who  d If.  not  even  attend 

tive  ciunber  of  the  s  cie  y» 

.  4.1-  "roseorch  documents 

meetings  and  did  not  receive  the  142. 

such  ns  those  introduced,  into  evidence.  * 

own  testimony  (on  which  he  was  not  cross-e^inec>  w 
thot  he  never  oaid  dues  to  the  society,  never  attend 
meetings ,  never  too*  office  In  It  and  never  ha,  the 
slightest  knowledge  of  what  it  was  doing  or  proposed 
doing;  thf  t  he  took  out  his  membership  at  the  solicl  a 

tion  of  a  Personal  friend  -  as  any  man  in  public 

does  take  out  such  memberships,  without  inquiring  into 

the  details  of  the  organisation's  activities  -  am. 

_  .  ^  .  ,v.nat.inn  made  to  the 
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o  r.  nonher  of  the  society 
to  private  life  5  if  he 
.ts  activities,  never 
;onts  of  its  documents , 
nou tings  or  served  the 
ic  crino  of  his  center ship? 

c  Kolcusclcu  Kenkyukci  question 
f  casual  noDh^rship  in  one 
Japanese  societies  alleged 
.vc  rins  is  less  than  no  proof 
>  r,in d  of  the  defendant  TOGO. 

.  ».^r— ihasizes  l.r .  TOGO’S 


received  nor 


/ 
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supports  the  cono*— 

subject  generally  Was 
not  T?e  repeated ;  that 
for  tho  demonstration 
nnnual  operations  plans 
against  tho  USSR  one',  that 

reinforcement  of  tho  Kwantung 

do  with  a  decision  for  \mr. 
nor  con  ho,  cny  contention 
h„a  tho  slightest  knowlodg 
plans;  Kr.  TOGO  hr.s  spoclf 
novor  knew  of  «“  oxlst'n< 

The  prosecution1 ! 


boun  ncao  . . . 

discussion  noy  ho  referred  to 

that  tho  Amy  General  Staff  s 
die  not  constitute  war  plans 
the  Kantokucn  plan  of 
3  Amy  hod  nothing  to 
i/l5‘  Thoro  is  in  no  event, 
that  tho  foreign  minister 
.  of  the  array's  operational 
Lcally  testified  thathe 
Q  cf  the  Kantolcuen. 
nnin  argument  that  a  uar 

isn  in  1941  is  the  Xnporlal 
ruly  1941, 14  '  «ith  v,hl°h 

*ad  nothing  to  do,  not  holng 
If  that  decision  had  con- 
ion  allege  it  to  have  done, 
.f  pursuant  to  it  plans  for 
they  aro  nowhere  shown  to 

14 

v  UH  »'  ‘'The  Soviet  Care,  • 


have  been1^) ,  this  defendant  would  not  be  liable 
ns  a  result  thereof,  in  accordance  with  the  prosecu¬ 
tion's  admission  of  the  position  of  a  n>.n  who 
acts  "pursuant  to  an  already  established  policy." 

There  is,  however,  affirmative  evidence  that  no  war 
against  the  USSR  was  planned  after  the  TCJO  Cabinet 
took  office.  The  prosecution  would  brush  aside  the 
unequivocal  testimony  to  this  effect  of  General 
TANAKA,  Shinichi  by  the  statement  that  it  is  ^ 
"wholly  unsupported  by  any  documentary  evidence." 

They  overlook  their  own  evidence  that  the  Li^|on 
Conference  decided  in  the  middle  of  November  that 
" we  continue  the  negotiation  founded  on  the  clause 
No.  1  of  the  'Principle  of  Negotiation  with  the 
Soviet  Union'  decided  at  the  Liaison  Conference.  .  . 
on  August  4,  1941."  ’  There  is  no  evidence  that 

there  actually  were  any  such  "necotiations"  with  the 
USSR;  but  this  Liaison  Conference  decision  stands  as 
proof  that  war  was  not  decided  on,  and  as  the  confirma¬ 
tion  of  all  the  defense  evidence  to  that  effect.  All 
that  the  prosecution  can  offer  to  the  contrary  is  this 

148.  Defense  summation,  Ore.  »H,»  "The  Soviet  Case,".  - 
§39  (T.  39776). 

149.  Summation,  §K-3  (T.  40539)* 

ill.  Summation,  §23-A  (T.  41905)* 

152.  Testimony  of  TO  JO  (T.  36344). 

1 53.  Exhibit  1169  (T.  10335)*  _ _ _ 


47,640 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


have  been14  ) ,  this  defendant  would  not  be  liable 
ns  „  rosult  tharoof,  in  nccorflanco  vdth  the  prosaou- 
t^nn's  admission  of  the  position  of  a  man  who  ne^^y 
nets  “pursuant  to  an  already  established  policy." 

There  is,  however,  affirmative  evidence  that  no  war 
against  the  USSR  was  planned  after  the  TCJO  Cabinet 
took  office.  The  prosecution  would  brush  aside  the 
unequivocal  testimony  to  this  effect  of  General 
TANAKA,  Shinichi1  by  the  statement  that  it  is  ^ 
"wholly  unsupported  by  any  documentary  evicence. 

They  overlook  their  own  evidence  that  the  Liaison 
Conference  decided  in  the  middle  of  November  that 
••wo  continue  the  negotiation  founded  on  the  clause 
No.  1  of  the  'Principle  of  Negotiation  with  the 
Soviet  Union'  decided  at  the  Liaison  Conference.  .  . 
on  August  4,  1941."  *  There  is  no  evidence  that 

there  actually  were  any  such  ••  negotiations"  with  the 
USSR;  but  this  Liaison  Conference  decision  stands  as 
proof  that  war  was  not  decided  on,  and  as  the  confirma¬ 
tion  of  all  the  defense  evidence  to  that  effect.  All 
that  the  prosecution  can  offer  to  the  contrary  is  this 

140.  Defense  summation.  Sue.  "H,"  "The  Soviet  Case,".  - 
§19  (T.  39776). 

149.  Summation,  §K~3  (T.  40539). 

It.  Summation,  §23-A  (T.  41905) • 

152.  Testimony  of  TO  JO  (T.  3o344). 

153.  Exhibit  1169  (T.  10335)* _ _ _ 
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have  been  ) ,  this  defendant  would  not  be  liable 

as  a  result  thereof,  in  accordance  with  the  prosecu¬ 
tion's  admission  of  the  position  of  a  man  who  merely 
acts  "pursuant  to  an  already  established  policy. 

There  is,  however,  affirmative  evidence  that  no  war 
against  the  USSR  was  planned  after  the  TCJO  Cabinet 
took  office.  The  prosecution  would  brush  aside  the 
unequivocal  testimony  to  this  effect  of  General 
TANAKA ,  Shinichi  by  the  statement  that  it  is  ^ 
"wholly  unsupported  by  any  documentary  evidence. 

They  overlook  their  own  evidence  that  the  Liaison 
Conference  decided  in  the  middle  of  November  that 
"we  continue  the  negotiation  founded  on  the  clause 
No.  1  of  the  'Principle  of  Negotiation  with  the 
Soviet  Union'  decided  at  the  Liaison  Conference.  •  . 

153. 

on  August  4,  1941."  There  is  no  evidence  that 

there  actually  were  any  such  "neGotiations"  with  the 
USSR;  but  this  Liaison  Conference  decision  stands  as 
proof  that  war  was  not  decided  on,  and  as  the  confirma¬ 
tion  of  all  the  defense  evidence  to  that  effect.  All 
that  the  prosecution  can  offer  to  the  contrary  is  this 

148.  Defense  summation,  3uo.  "H,"  "The  Soviet  Cas®,". 

§39  (T.  39776). 

149.  Sumnation,  §K-3  (T.  40539). 

150.  T.  23337.  „  ,  „  _ 

151.  Summation,  §23-A  (T.  41905). 

152.  Testimony  of  TOJO  (T.  36344). 

153.  Exhibit  1169  (T.  10335). _ 
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ronstrous  sophism.  "In  substantiation  of  the  fact 
-hat  military  operations  ar.ainst  the  USSR  hero  purely 
a.  natter  of  tlnlnc,  it  was  agreed  at  a  'iaison  Con¬ 
ference  in  the  latter  part  of  November  that  if  war 
with  Russia,  broke  out,  which  was  not  impossible,  ^ 
Japan  would  occupy  the  Russian  Haritime  Province." 

(This  statement,  by  the  way,  is  supported  by  citation 
of  the  testimony  of  TANAKA  only  -  that  which  Just  abov. 
was  "wholly  unsupported  by  any  documentary  evidence" 
and  was  doubted  to  have  "any  basic  foundation  of 
fact  at  all.")  U.  war  with  Russia  broke  out,  they 
said  -  as,  war  was  planned t  The  breaking  out  of 
war  they  considered  "not  impossible"  -  therefore 

,  ,  i mranphfi  it'  And  if  it  canc ,  they  planned, 

Japan  had  planned  it.  j*n 

the  Karitino  Province  would  he  occupied  —  Japan 
would  resist,  which  shows  a  design  for  '-r,  node 
advance!  The  prosecution  would  far  hotter  have  left 
this  matter  as  it  stood  in  Section  W> 23  of  their 
summation  as  originally  circulated,  before  they  con¬ 
ceived  the  afterthought  of  Section  WW23-A. 

Around  the  middle  of  November  it  was  decided 
that  war  with  Russia  would  bo  avoided,  and  that  an 
effort  would  be  made  to  brine,  about  peace  between 
Germany  and  Russia  .  .  .  hater,  in  the  same  month, 
154.  Summation,  SWW-23-A  (T.  -11905). _ 
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the  Liaison  Conference  agreed  that  if  war  with 
Russia  broke  out,  which  was  not  impossible^ Japan 
would  occupy  the  Russian  Maritime  Province. 

This  accords  with  the  evidence  and  the  facts. 

vrhat  is  quite  beyond  disputo  is  that 
Foreign  Minister  TOGO,  so  far  from  participating  in 
the  plotting  of  any  war  against  the  Soviet  Union, 
treated  the  maintenance  of  Soviot-Japanoso  neutrality 
and  observance  of  the  Neutrality  Pact  as  the  funda¬ 
mental  policy  of  the  government.  He  has  so  testi¬ 
fied,1^’  without  cross-examination;  there  was  no 
cross-examination  of  his  witnesses  who  testified  that 
"from  the  time  that  he  assumed  office  Ur.  TOGO  worked 
assiduously  for  the  strict  and  faithful  observance, 
by  both  parties,  of  the  neutrality  then  prevailing," 
and  gave  details  of  his  efforts.  Equally  in¬ 

disputable  <b  it  that  Hr.  TOGO,  from  the  time  of 
becoming  Foreign  Minister,  had  had  and  had  worked 
for  realization  of  the  desire  to  bring  about  a  Soviet- 

i 

German  peace.  This  point  serves  the  prosecution  an 
opportunity  for  an  altogether  brilliant  manipulation 

155.  Original  summation,  §V/V.'— 23 • 

I57!  Testimony  of  NARITA  (T.  35395)  md  NOGUCHI 
(T.  35383-84). 
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of  the  evidence  of  logic.  This  desire  ox  *.* .  —  - 

wo.s  testified  to  by  throe  witnesses;  rather,  however, 

than  cross-oxar.ino  any  one  of  them,  the  prosecution 

write  three  words:  This  desire,  they  say,  if  it 
1  59 

existed,  .  .  ."  As  to  the  logic:  the  desire 

» c'-'uld  only  have  been  torn  out  of  the  hone  that  Japan's 
burden  in  r.  general  war  would  be  lessened  if  her 
opoononts  could  to  divided  in  such  nnnncr  as  to  permit 
of  their  defeat  singly."  Perhaps  we  did  not  hear 

_ i  t.hov  nor. nt  to  say.  "in  such  manner 


suppose  tnat  suen  a  ri^uuoj.u  — • -v -  r 

it  in  the  guise  of  argument t 

158.  Testimony  of  TOGO  (T .  35792),  NOGUCHI  (T.  353^3 

?  84)  and  SATO  (T.  35553-54). 

159.  Summation,  8W-23-A  (T .  41906). 


Japanese-Soviet  war  . . — 

in  1942  consisted  chiefly  (,f  his  rejections  f 
Gornnn  request  thrt  Jcpan  attack  the  USSR  contrary 

t o  her  treaty  obligations. 

32.  Tho  "heavy  crinos"  which  have  distin- 

TOGO's  career  of  "intense  hostile  activi- 

thon,  he  -wroari/ed. 

of  crir.ic  by  negotiating  with 

of  1925  by  which  Japan  extended 

Soviet  Union,  a  treaty  not  yet 

fraudulently  induced  by 

act  of  aggression, 

as  valid, 

conferring 

the  USSR .  Next , 

charge  of  Soviet  Affairs, 

own  government  a  policy 

,5746);  Rxhi1  its  2751 
'737)  and  3508  (T.  33970). 


guished  Mr 

ties  against  the  USSR"  night, 

He  embarked  on  his  course 
the  USSR  the  troaty 
recognition  to  the  now 
repudiated  by  the  USSR  as 
Japan,  as  injurious  to  it,  or  as  on 
but  relied  on  in  tho  Indictment  herein 
binding,  in  full  force  and  effect  and 
wninnhlt)  riahts  and  bonefits  uion 


Of-  improving  relations  witn  tne  uocm  uy  . 

long  standing  desire  for  a  nonaggression  pact,  by 
accepting  her  off.-  to  sell  the  Chinese  Eastern  Rail¬ 
way,  and  by  undertaking  the  donarkntion  of  llanchukno 
borders  with  the  USSR.  Thereafter  in  turn  he  accom¬ 
plished  consummation  of  the  sale  of  the  Chinese  Easterr 
Railv;ay  by  the  USSR  to  Iianchukuo,  a  transaction  over 
which  the  Soviet  Union  expressed  groat  satisfaction; 
he  settled  the  Nononhan  Incident  and  as  a  consequence 
made  the  first  agreement  for  denarkation  of  part  of 
the  Manchukuoan  boundary  with  Soviet  territories; 
he  initiated,  and  all  but  brought  to  fruition, 
negotiations  for  a  nonaggression  pact.  Ho  left  the 
Soviet  capital,  his  ears  ringing  not  with  the  vitupera¬ 
tions  and  imprecations  against  a  criminal  now  hurled 

at  him,  but  with  expressions  of  the  regret  of  the 

lbl  • 


nd  NOGUCHI 


161.  Testimony  of  TH-lvoSHI  (T.  35524) 
(T.  35379-82). 
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33.  Can  there  be  a  better  demonstration 
of  the  prosecution's  method  —  of  postulating  a 
defendant’s  viciousness,  then  arguing  from  the  postulate 
that  his  every  ret  must  have  been  criminal  than  tnis 
treatment  of  the  Soviet  charges  against  Mr.  TOGO?  It 
is  with  a  logic  peculiarly  their  own  that  the  prosecution 
can  argue  at  will  that  refusal  to  accept  a  non-aggression 
pact  proffered  by  the  U  S  S  R  is  evidence  of  aggressive 
aesien162,  and  that  conclusion  of 

a  non-aggression  pact  at  Japanese  initiative  equally 

163  .  . 

is  evidence  of  the  same  design  .  Only  the  prosecution, 
it  is  ventured,  could  solemnly  argue  at  once  that  a 
defendant  is  guilty  of  criminal  aggression  when  he 
acts  in  a  wav  calculated  to  bring  about  bad  realtions 
between  nations,  and  that  when  he  is  "working  vigorously" 
(or  "feverishly",  if  you  Dike)  to  improve  relations 
it  is  evidence  of  his  attachment  to  a  policy  ol 

aggression  short  of  war. 

With  this  we  leave  the  Soviet  section  of 

the  case. 

r.r.Ftl  Ah  RELATIONS  ^ 

34,  Concerning  Mr.  TOGO'S  early  (1920-21 

162  ^T.  7,236-37}  Summation  for  the  Defence,  sJ5t7?5_?0) 

152‘  »h«<  ’"The  Soviet  Case".  Sections  5-6  (T.  42,712-20; 

163.  Summation,  §H-l8o  (T.  39,948),  Qpn 
tAa  Not  as  the  prosecution  allege,  1920-23.  ine,  , 

6  personnel* record,  Exhibit  127,  shows  his  appointment 
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and  1929-32)  periods  of  service  in  Germany  it  is 

unnecessary  to  speak  here,  for  they  give  rise  to  no 

matters  touched  upon  in  evidence.  We  therefore  begin 

our  investigation  of  his  connection  with  German  affairs 

with  his  service  as  Director  of  the  European-Asiatic 

Bureau,  when  the  Anti-Comintern  Pact  came  up.  First 

let  us,  however,  remind  ourselves  of  his  German  policy 

as  expressed  in  1933,  in  his  report  to  th^Forpign  Minister. 

He  demor:  Crates  little  enough  preoccupation  with 

German  relations  there,  for  the  whole  discussion  of 

166 

them  occupies  only  a  page  and  a  half  The 
prosecution’s  statement  that  at  the  time  of  composition 
of  that  document  "Hitler  had  only  just  cone  to  power 
in  Germany  and  his  future  foreign  policy  had  not  yet 
taken  shape"^  ^  is  not  correct;  the  author  clearly 
recognizes  the  significance  of  the  rise  of  the 
dictatorship  of  the  right  in  Germany  ,  the  German 

164.  ^ontinued)^^  as  "diplomatic  commissioner" ,  which 
is  a  unique  translation  of  "gaiko  jimukan  ,  foreigrj 
service  secretary" ,  meaning  service  in  the  Foreign  I 

Ministry. 

165.  Exhibits  127  CT.  791)  and  3,612  (T.  35,385). 

166.  Exhibit  3, 609- A.  dp.  J3-1J  35,423  24). 

167.  Summation.  8VA/-4  QT.  41,871-872) . 

168.  Exhibit  3609-A,  p.  13* 
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intention  to  upset  the  structure  of  the  Versailles 

peace169  end  the  undesirability  of  Japan's  undertaking 

any  political  intimacy  with  Germany.  He  recommends, 

therefore,  that  Japan's  efforts  toward  Germany^" should 

be  confined  to  promoting  friendly  relations"  ,  onl> 

that  Japan  make  efforts  to  have  Germany  understand 

our  international  position  in  the  Far  East  and  at 

the  same  time  to  promote  closer  contact  in  culture 

and  science  between  the  two  netions,  so  th**t  she  may 

not  deviate  from  her  traditional  neutral  attitude 

toward  Far  Eastern  problems 

While  the  author  thus  recommends  the  cultivation 

of  good  relations  with  Germany,  there  is  no  suggestion 
in  the  document  that  there  should  be  any  intimacy,  or 
political  connection  of  any  sort,  with  her. 

As  Mr.  TOGO  testified  (not  "admitted"  ), 
he  as  director  of  the  bureru  in  charge  of  the  negotiatiorj 
which  led  to  the  conclusion  of  the  Anti-Comintern 
Pact  had  a  close  connection  with  it  •  From.  tn_s 
the  prosecution  (who  once  confessed- that  they  could 
not  even  contend  that  Mr.  TOGO  had  taken  part  in  any 
conspiracy  prior  to  1941)  drew  their  inevitable  conclusijn 

169.  IMdi. 

170.  Id.,  p.  27.  . 

173.  Testimony  of  TOGO  (T.  39,642). _ 


that  he  -supported,  approved,  ana,  maeeu,  . 

conceived  the  pact  es  an  aggressive  measure  against 
the  U  S  S  R174.  Let  us  consider  what  the  evidence  is. 
The  first  information  available  in  Tokyo  of  the  matter 
which  developed  into  the  Anti-Comintern  Pact  was  v.Len 
report  was  received  by  the  Foreign  Ministry,  from  the 
Charge  d‘ Affaires  in  Berlin,  to  the  effect  tnat 
negotiations  were  in  progress  thereof or  a  defensive 
alliance  between  Germany  end  Japan  •  Upon  receipt 
of  this  advice  Bureau  Director  TOGO  requested 
specific  information  from  the  War  Ministry  and^General 
Staff,  but  apparently  could  secure  no  details  .  Soon 
afterward,  the  Japanese  Ambassador  to  Germany,  Viscount 
Uu SHAKO JI,  then  on  the  point  of  returning  from  Tokyo 
to  his  post,  was  instructed  by  the  Foreign  Minister 
(instructions  repeated  by  telegram  after  his  arrival 
in  Berlin)  that  it  "seemed  necessary"  to  conclude  a 
political  agreement  of  some  nature  with  Germany,  and 
♦hot.  hn  should,  therefore,  give  study  to  the  matter 
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proposal,  basically  the  Anti-Comintern  Pact,  which 

v/ns  referred  to  the  Foreign  Ministry  Bureau  presided 

178 

over  by  Mr.  TOGO  .  Let  me  emphasize  this  —  tor. 

TOGO  was  not  Premier,  not  Foreign  Minister;  he  was 
presiding  over  a  bureau.  It  should  be  hardly  worth 
arguing  that  a  bureau  director  does  not  make  the 
national  policy,  or  any  part  of  it  —  or,  for  safety's 
sake,  lot  us  put  it  this  way:  he  should  not  make 
policy,  and  in  the  absence  of  evidence  that  he  went 
beyond  his  proper  functions  there  c*-n  be  no  presumption 
that  he  did  so.  A  bureau  director  may  make  recommend¬ 
ations  —  he  is  expected  to,  is  worth  little  if  he 
doesn't  —  but  when  those  are  accepted  or  rejected, 
when  policy  is  decided,  his  is  only  the  ministerial 
duty  of  carrying  into  effect  so  for  as  it  concerns  him 
the  policy  ordered  by  his  superiors. 

35.  It  is  undisputed  that  considerable 
revisions  were  made  in  the  dr^ft  Pact  by  Mr.  TOGO  -- 
none  of  the  witnesses  who  testilied  for  him  on  these 
questions  was,  of  course,  cross-examined.  The 
prosecution,  however,  attempt  the  mutually  contradictory 
tasks  of  at  once  refuting  the  defendant's  statement 
that  he  was  opposed  to  the  Pact  r.s  a  whole  and  in 
detail  rnd  minimizing  the  extent  of  his  success  in 
178.  Testimony  of  YAHAJI  (T.  35,409)  rnd  TOGO  (T.  35,644-| 


'mod  err  ting  its  terms.  That  Mr.  TOGO  was  opposed  to 
this  Pact  specifically,  to  rapprochement  of  any 
political  nature  with  Germany,  and  to  the  execution 
of  political  agreements  on  nn  ideological  basis  in 
generpl,  cpnnot  be  doubted  in  view  of  the  wealth  of 
unchallenged  evidence  to  that  effect.  He  himself 
hes  testified  (without  cross-examination)  that  ne 
"hpd  opposed  from,  the  outset  the  idea  of  ?  pact 
based  on  Nazi  ideological  grounds,  and  so  stated  to 
Foreign  Minister  AKITA*'179  that  he  endeavored 

'» to  persuade  my  superiors  as  well  rs  the 
military  authorities  concerned  of  the  desirability  < 
t.hft  «i*a~josed  Japanese-German  agreement  as  v.-ei 

limited  strictly  to 
n  determined  as  the 
cds;  and  particularly 
treaty 


as  possible. . .th 
the  bare  minimum 
national  policy 

th°t  the  matter  should  be  so  managed,  and  th 

so  framed,  that  it  should  not  injuriously  affect  our 

relations  with  Britain  and  the  United^States ,  as  we 

as  with  the  U.&.S.R.,  unnecessarily  rps  my 

i  feeling  that  since  Japan  had,  despite  wh^t  seemed  t 

re  the  dangers  of  such  a  liaison,  determined  upon  t 

national  policy  of  entering  into  the  Anti-Cominterr 

179.  Testimony  of  TOGO  (T.  35,644) . 
ill.  Id,  (T.  35,644-45). 


Pact  with  Germany,  it  vrrs  essential  to  keep  the 


foreign  policy  of  our  nrtion  on  r  rational  rnd 
balanced  basis  thrt  efforts  be  made  to  maintain  a 


closer  rclationshio  v;ith  the  democratic  powers — 

i8l 

especially  England 

Other  vj tnesscs  have  testified  (without 

cross-ex-Linr tion)  to  the*  opinion  of  Mr.  TOGO  in 

tl:e  mrtter  as  they  learned  it  then*  "his  personal 

opinion  v<r  thrt  he  did  not  think  it  proper  to  set  n 

politic!'!  agreement  rg-’inst  an  ideology;  *nd  thrt, 

in  principle,  he  could  not  agree  to  taking  such  measures 

though  it  stored  thrt  it  v-s  unrvoidnble  in  considcrrtio: 

of  the  circumstances";  the  Anti-Conintern  Pact  "would 

not  necessarily  strengthen  the  international  position 

of  Japan;  on  the  contrary,  he  vtas  nfr^id  thrt  it 

182 

r.ight  weaken  it."  "I  heard  rt  t:  e  tire  thrt  Mr. 
TOGO'S  opinion  v.^s  thrt  tv  c  conclusion  of  a  politicrl 
agreement  for  the  purpose-  of  coping  with  rn  ideology 

183 

v;r s  meaningless"  ;  "Director  TOGO  told  re  thrt  ho  was 
pgpinst  making  pny  intcrnrtionrl  agreement  on  the 
brsis  of  ideologies,  because  they  would  only  result 
in  the-  repetition  of  the  failure  of  tho  Holy  Alliance 


Testimony  of  LOnISHILA  Morito  (T.  35,4-87) 
Testimony  of  NARITA  Krtsushiro  (T.  35,391 


rnd.  therefore,  he  rrs  rgpinst  n  Jnpnnese-uerinpn 

184 

Anti-Comintern  Prct"  ;  "When  the  Anti-Comintern 
Pnct  wns  concluded  during  his  tenure  rs  Director 
of  the  Foreign  Ministry  Bureru  of  Europern  rnd 
American  Affnirs.  he  comm'.nted  more  thrn  once  thrt 


own  test. 

"No  mm  hr s  been  chrrged  in  this  proceeding 
becruse  of  my  ret  committed  or  rny  strteirent  mode 
by  him  in  the  course  of  his  officinl  duties  pursunnt 
to  r.n  olrerdy  cstrblished  police  if  those  mrUers^v'cre* 
his  only  connection  with  th^t  regressive  policy 

The  policy  of  the  Anti-Comintern  Pect  hrd 
been  estrblished  'hen  Ambnssrdor  UUSi.AKOJI  wrs  given  his 
orders,  before  ever  the  mrtter  wrs  referred  to  Mr.  TOGO's 
bureru  for  mrnrgement.  Mr.  TOGO  promptly  voiced 

184.  Testimony  of  YAMAJI  Akiro  (T.  35,410). 

185.  Testimony  of  hurt  Meissner  (T.  35,461-62). 

186.  Summrtion,  sK-3,  (T.  40,539). 


"  - - • 

opposition — "I  h-d  opposed  from  the-  outset'  . 

"...no  man  hrs  been  charged  with. . .crimes 

against  ponce. .  .unless  he  is  in  some  way  responsible 

for  the  aggressive  policy  followed  by  Jnpnn,  which 

187 

gove  rise  to  those  crimes  ." 

Is  n  bureru  director  who,  having  no  p-rt 
in  the  decision  of  the  policy,  opposed  from  the  outset 
nnd  worked  to  offset  the  policy  «nd  to  weaken  the 
agreement  to  the  extent  that  he  could,  responsible 
for  the  aggressive  policy,  it  jf  was  aggressive? 

36.  The  prosecution,  however,  dispose  of 
I  this  mass  of  evidence  of  Mr •  TOGO'S  personal  opposition 
to  the  Anti-Comintern  Prct  with  the  statement  that 
his  testimony  (that  of  the  other  witnesses  not  being 
mentioned)  "ignores  the  fret  that,  whatever  mry  be 
Srid  of  the  Anti-Comintern  Pact  itself,  the  Attached 
Secret  Agreement  ws  clearly  not  one  of  ideologies 
but  contained  a  very  concrete  Alliance  rga.inst  Russia." 
This  argument  "ignores"  scvcrrl  facts.  The  objections 
so  repeatedly  expressed  by  Mr.  TOGO  at  the  t  •  c  v,crc 
not  to  "the  Anti-Comintern  Pact,  except  for  the  annexed 
secret  agreement",  but  were  to  "the  Anti-Comintern  Pact", 
which  in  the  ordinary  acceptation  of  language  includes 

18?;  Summation,  §YAV-5  (T.  41, 876). 
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the  premie,  the  mein  text  and  the  vrrioua  articlei 
thereof,  rnd  the  annexes,  secret  or  otherwise.  His 
objection  on  ideological  grounds  would  apply  equally 
to  the  entirety  of  the  document,  which  ns  r  whole 
purports  to  be  an  "anti-Comintern  Pnot"— thnt  is, 
n  pact  to  estrblish  some  policy  of  action  rgrinst 
the  Comintern  rnd  the  threat  oi  the  spre  d  of  Commun 
ideology.  That  is  one  fr.ct  ignored  by  the-  prosecution. 
Another  fret  which  they  ignore  is  thrt  the  objection 
because  of  the  ideologicrl  nature  of  the  p«ct  is  only 
one  of  several,  which  Mr.  TOGO  mentioned,  to  the 
Pact;  he  had  repeatedly  contended  that  the  pact 
would  weaken  the  international  position  of  Jr.ern, 
would  alienate  Britain  and  America,  as  well  ns,  of 
course,  the  U  S  S  R,  rnd  would  have  r  bad  effect  on 
Japan* s  international  position.  A  third  fact  ignored 
by  the  prosecution  is  that  the  secret  agreement  to 
the  Anti-Comintern  Pact,  alleged  by  them  to  be  "a 
concrete  alliance  against  Russia.*',  is  no  such  thing. 

Can  they  h~ve  read  it? 

«» ARTICLE  I 

"Should  one  of  the  High  Contracting  Stntes 
btCot,e  the  object  of  rn  unprovoked  rttrek  or  rn 
unorovoked  thrort  of  rttnek  by  the  Union  of  Soviet 
Socialist  Republics,  the  other  High  Contracting  Strto 


a m 
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obligates  itself,  not  to  carry  out  my  ensures  which 
would,  in  their  effect,  be  apt  to  relieve  the  position 
of  the  Union  of  Soviet  Socirlist  Republics. 

"Should  the  erse,  irentioned  in  CIpusc  I 
occur,  the  High  Contacting  Stntes  will  immediately 
consult  which  measures  they  will  use  to  preserve 

their  common  interests. 

"ARTICLE  II 

"The  High  Contrreting  Stntes  will  curing 
the  validity  of  this  agreement  'lid  without  mutual 
assent  conclude  no  political  treaties  with  the  Union 
of  Soviet  Socialist  Republics  which  do  not  conform 

to  the  spirit  of  this  agreement"  . 

This  is  wh"t  the  prosecution  are  able  with 

a  straight  face  to  describe  as  ”o  concrete  alliance", 
whatever  that  may  be.  Certainly  it  is  not  a  pact 
of  mutual  assistance;  the  parties1  obligations  are 
quite  passive,  not  to  do  that  which  would  lighten 
the  burden  of  the  Soviet  Union  in  the  event  of  conflict 
with  the  other  contracting  party,  and  to  '’consult"  over 
measures  which  may  be  desirable;  there-  is  no  suggestion 
of  an  obligation  of  positive  assistance.  This  is  on 
its  face  substantially  the  equivalent  of  a  neutrality 
pact,  nothing  more — rather,  a.  good  deal  less  than  the 

189.  Exhibit  480  (T.  5,937) * _ 


Soviet- Jpp^nosc  Noutr'imy 

this  one  the  obligation  of  wintenr.no*  of  neutrality 
5  3  limited  to  the  case  of  "unprovoked"  attack  by  the 
USSR.  Compere  this  secret  agreecent  with  the 
Anglo- Japanese  Allirnce191,  r  defensive  rllirnce,  to 
Scc  v-'hethcr  this  "mounts  to  one.  A  fourth  fret  ignored 
by  the  prosecution  is  thrt  they,  themselves,  the 
prosecution,  long  since  rd.'lttcd  th-t  it  was  not  the 
Anti- Comintern  Pret,  nor  the  secret  agreement  thereof, 
which  they  contended  to  be  criminal,  but  the  u-c 
which  it  was  put.  Let  us  notice  this  admissions 

nES  PRESIDENT; ...  I  should  like  to  r.sk  Hr. 
Comvns  Crrr  what  erse  the  prosecution  allege  the  defem 
hrve  to  meet  in  regard  to  the  Anti-Comintern  Pact. 

"HR.  GOLEMS  CARR:  lour  Honor,  in  our  submis: 

,  . „ 4. _ ,  Tf  thi<?  Anti-CoDintem 

it  rcplly  revises  three  points. 

Ppct  was  nothing  more,  than  appears  on  its  face,  a 
mutual  agreement  to  exchange  information  and  even  to 
assist  one  another  in  resisting  the  spread  of  communis 
m  their  own  countries,  then  I  would  say  no  c,  ..c 
an.  various  people  m-y  agree  or  disagree  with  such 
’  a  poliev,  but  it  involves  no  broach  of  international 
w.  Rut,  when  it  is  used.. .as  an  excuse  ior  armed 
intervention...  we  submit,  that  does  involve  a  seriou 

ion.  Exhibit  45  (T.  513)«  _ _ _ 


brGrch  of  internr tionnl  lnv 
The  use 

be  )ut  has  nothing  to  do  v 
the  Director  of  the  Europorn 
Foreign  Ministry  rt  the  time 
considered  v;hrt  it  rpperrod  on 
is  not  n  suggestion 
believed,  suspected  or  even 
its  sccre-t  agreement  was 
on  its  free,  rnd  hrd  he  therefore  even 
supported  the  Prct  he  vo;  Id,  by  the  pro 
stmdrrd,  have  been  guilty  of  "no  brc-c 
Ir.v".  The  trking  into  recount  of  this 
one  of  their  own  crcrtion — ignored  by  t 
must  result  in  the  conclusion  thrt  it  \ 
hec-n  criminrl  not  to  hrve  opposed  execution  of  the 


in  future  to 


to  which  the  Prct  v.'rs 

ith  the  intention  with  \'i 
Asirtic  Burcru  of  the 
of  its  negotirtion 
its  free  to  be- 
in  the  evidence  thrt  Mr. 

herrd  thrt  the  Prct  or 
anything  other  thrn  appeared 
enthusinsticall 


There 
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It  is  precisely  in  his  reluctance  to  sec 
Jrprr  take  that  first  step  of  alliance,  reluctance 
destined  to  be  his  reaction  to  nil  subsequent  steps, 
thrt  the  Tribunal  nay  find  the  real  significrnco  of 
Mr.  TOGO’S  opposition  to  the  Anti-Comintern  Pact. 

I 

37.  V.e-  nay  take  it,  hovever,  as  fully 
established  thrt  the  defendant  TOGO  was  opoosed  to 
the  Anti-Comintern  Pact  at  the  tine  that  it  erre  to 
hit'  for  study  and  management.  It  is,  on  the  other 
hand,  eouallv  clear  that  the  policy  of  concluding 
such  a  pact  had  been  determined  by  the  higher  authorities, 
and  that  the:  opinion  oi  Bureau  Director  TOGO  of  that 
policy  neither  was  solicited  nor  would  have  been 
welcomed  .  What  should  the  bureau  director  who 
feels  t->o  policy  undesirable  do  in  such  cose?  What 
c-n  he  do  but  work  for  the  alteration  of  the  document 
to  offset  so  far  as  possible  the  evil  effects  which 
he  foresees?  It  is  undisputed  in  the  record  that— 
as  he  testified  without  provoking  cross-examination— 

Mr.  TOGO  endeavored 

"to  persuade  my  superiors  os  veil  as  the 
military  authorities  concerned  of  the  desirability 
of  making  the  proposed  Japanese-German  agreement  as 
weak  as  possible.  In  other  ’-ords,  I  argued  that  it 

should  be  limited  strictly  to  the  bare  minimum  of  vhr.t 

”7^4  Testimony  of  TOGO  (T.  35,644),  k/UUTA  (t. 

*  and  YAUAJI  (T.  35,410). 
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had  been  determined  ps  the  national  policy  to  be 
Japan's  needs;  rnd  particularly  thpt  the  matter  should 
be  so  reneged,  end  the  treaty  so  f mired,  that  it  snould 
not  injuriously  effect  our  reletions  with  Britein 
end  the  United  Stetcs,  os  well  rs  v-3  th  the  USSR, 
unnecessarily. 

"...Above  ell,  I  strongly  essertea  thet 
the  secret  agreement  rttnehed  to  the  Pnct. ..  should 
be  of  strictly  defensive  neturc,  rnd  I  insisted  on 

195  .. 

changes  to  thet  effect  • 

The  prosecution  attempt  to  meet  this  by 
adopting  the  position  thet  Mr.  TOGO'S  testimony  (which 
they  did  not  sec  fit  to  cross-exrmine  on)  is  probably 
not  true,  but  thpt  in  any  event  his  efforts  toward 
chpnging  rnd  weakening  the  Pact,  if  they  existed, 
amounted  to  nothing.  From  this  point  lc-t  us  follow 
their  argument  step  by  step.  The  Foreign  Ministry 
policy  toward  the  Anti-Comintern  Poet  was  drawn  by 
order  (not  "request",  a'  the  prosecution  have  it;  a 
minister  orders  his  subordinates),  by  Mr.  TOGO'S 
European-Asiatic  Bureau,  and  naturally  under  his 
direction1'6;  and  ho  has  testified  that  that  statement 
of  policy  to  an  extent  embodied  his  views  .  this 


ill!  Exhlbit43^267  (T.  29,885). 
197.  T.  35,645. 
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policy,  object  the  prosecution,  "makes  no  mention 
ol‘  a.ny  objection  to  the  pact  whatsoever" ;  in  view 
of  which  "his  assertions  regarding  his  opposition, 
no  mention  of  which  is  to  be  found  in  the  document  ^ 

drawn  up  by  him  at  the  tire,  cannot  be  given  ’.eight. 

How  naive'.  Do  t'.c  prosecution  expect  thpt  the  Tribunal 
rill  believe  that  a.  governmental  bureau  director,  who 
is  personally  opposed  to  a  policy  but  is  directed  to 
manage  it  conformably  to  his  government's  decision, 
will  submit  a  proposed  policy  based  on  his  personal 
beliefs  and  running  counter  to  the  official  one? 

Could  he  better  insure  the  failure  oi  the  policy  to 
which  he  was  attached  than  by  that  very  act  of 
insubordinate  stupidity?  The  personal  opinions  of 
public  servants  are  not  the  subject  of  the  debates  from 
which  emerges  s  national  policy;  it  was  not  TOGO 
Shigenori' s  opinion  the  preparation  of  which  was 
ordered,  it  was  that  of  the  Foreign  Minister,  to  be 
drawn  by  the  Director  of  the  European-Asiatic  Bureau— 
which  of  course  means  that  it  was  to  be  a  synthesis 
of  the  views  of  the  Bureau.  No;  vhat  a  sane  public 
servant,  to  vhom  the  matter  h^d  importance,  would  do 
would  be,  not  to  submit  his  personal  opinion,  but 
precisely  ‘.'.hat  this  one  did:  persuade  his  superiors 
198.  Summation,  §l7W-5  (T.  41,876-77)* 
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prepare  it.  Even  the  failure  to 

insubordination  and  disloyalty  to  his  ov-n  country  is, 
it  is  submitted,  not  the  conclusive  proof  of  evil 

ctesign  against  \th;.rs. 

38.  Moreover,  the  prosecution  continue, 

the  defendant  "nrkes  nuch  of  the  ehrnges  in  the  text 
of  the  Anti-Coiointern  Prct  rnd  the  Secret  Agreement 
which  core  proposed  by  hin  rod  in  pnrt  incorporrted 

finrl  rrrecnent."  (They  not:  ndmit  the  frilure 

that  ho  did  not  opoose 
cor  pari son  between  the 
f-  finrl  texts  of  the  t«’o 


of  their  original  positio: 
the  pact  at  all.)  "A  sir; 
proposals  made  by  hit!  'nd 
ngreerents  should  suffice  to  show  of  hoc  little 
iirportrnee  they  '"ert  rnc  ho-  the  finrl  rgreer. enters 
not  thereby  in  rny  rrnw  r ltorod  in  ch-rrcter. 

The  "simple  conprrison"  is  rll  very  roll,  rnd  re  shrll 
rrVc  it  in  Just  n  r, orient;  but  coirorrison  of  chrt?  Cnn 
It  be  in  good  frith,  this  section  thrt  re  conprre 
Mr.  TOGO'S  proposrl  rnd  thrt  finrl  lorn  of  the  egrecraent 
i  qq  Rtii'n-p  t  ion.  §'A>-5  Cl  •  41,8//). 


nd  his  witnesses  say  were  the  SRiaer 
’•The  preamble  particularly.  •  »was  grertly 
document  was  in  the  hrnds  of  the 

...with  the  result  of  the  form 
The  Text  of  the  Pact,  j.oreove-r, 
The  tern  of  the  p"Ct  v’-^s  reduced... I 
I  thus  succeeded  in 


Changed  while  the 
Europonn-Asintic  Bureau 
ps  it  finally  stands...' 
was  rev:ritten 
also  removed. . .provisions 
making  the  Pact  pore  businesslike. 

"...The  secret  agreement  was  amended,  at 

my  insistence. . . In  connection  vith  Article^,  nlso 
I  succeeded  in  securing  German  agreement 

"...amendment  was  wade  to  the  following 
effect... The  efforts  of  Director  TOGO  also  succeed 
in  effecting  amendment  of  the^Annexed  Secret  Agree 
in  the  following  points..." 


f  TOGO  (T,.  3</.k'A:;-46) 
C  YAtlAJI  (T.  35,411)  . 


which  he  and  his  witnesses  say  were  the  some? 

"The  preamble  particularly. . .was  greatly 

changed  while  the  document  was  in  the  hands  of  the 

Europcan-Asintic  Bureau. . .with  the  result  of  the  form 

rs  it  finally  stands... The  Text  of  the  Pact,  i.oreover, 

was  rewritten. . .The  tern  of  the  pact  was  reduced... I 

also  removed.. .provisions. . .1  thus  succeeded  in 

making  the  Pact  wore  businesslike. 

"...The  secret  agreement  was  nr 'ended,  at 

my  insistence. . .In  connection  with  Article  2,  also, 
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I  succeeded  in  securing  German  rgre-ement 

"...amendment  was  made  to  the  following 


off ect . . .The  efforts  of  Director  TOGO  also  succeeded 


in  effecting  amendment  of  the  Annexed  Secret  Agreement 

201 

in  the  following  points..." 


irony  of  TOGO  (T.  3! 
tmony  of  YAMAJI  (T. 
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Mr.  TOGO  were  substantially  taxen  into 
Pact;  of  course,  the  prosecution's  "simple  comparison 
between  the  proposals  made  by  him  and  the  final  texts 
show  no  difference,  because  thev  are  comparing  a  thing 
with  itself.  Thp  comparison  to  be  made  is,  of  course, 
between  the  original  German  draft  and  the  final  text. 

30.  The  original  draft  is  unavailable,  but 
the  substance  of  it,  so  far  as  it  differed  from  the 
final  text,  has  been  given  by  the  testimony,  Mr.  T0g6 
and  the  (un-cross-examined)  witness  YA>  AJI.  To 

summarize  this  evidence,  the  original  draft  contained 
much  propagandists,  Nazi  language  and  tone,  all  of 
which  was  removed  in  the  rewriting  and  does  not  appear 
in  the  final  Pact.  The  body  of  the  Pact  was  originally 
of  much  wider  scone  in  the  cooperation  to  be  undertaken 
bv  the  contracting  Pcwert  ;/?.s-a-vis  the  Comintern; 
this  was  cut  dom  to  &  ore  vision  for  simple  exchange 
of  info^raci  n  ^vnoer.r.i'.g  inni.ruot:  va  activities  of 
the  Comintern  and  if  venoms  concerning  counter¬ 
measures  to  be  ta,ren.  The  draft  provided  a 

term  of  ter.  years  for  che  Par...  This  was  reduced  to 
^ t v-  > tvs  ooi’"  =  t  tner-:  vere  tw^  major 
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alterations.  First  was  the  insertion  of  the  word 
"unprovoked"  in  Article  1,  which  had  originally  called 
for  the  agreement's  coming  into  operation  "should  one 
of  the  High  Contracting  states  become  the  object  of  an 
attack  or  a  threat  o^  attach"  by  the  U.8.S.R.  Secondly, 
so  manv  exceptions  were  made  from  the  reauirement 
of  Article  2  of  the  German  draft  (requiring  mutual 
approval  of  the  contracting  of  nolitical  agreements 
with  the  U.t.t.R.)  as  in  effect  to  mutilate  the  article 
so  far  as  concerned  any  limitation  on  Japanese  action. 
Are  these  alterations  "o^  little  importance",  "the 
final  agreement"  bv  them  in  no  manner  "altered  in 
character"0  Conrider  that  list  of  exceptions,  as  it 
arrears  in  evidence  in  the  exchange  of  letters  upon 
the  conclusion  of  the  Pact.  Germany  "fully  agreed" 
that  the  "political  treaties"  referred  to  in  Article  2 
of  the  secret  agreement  —  those  which  should  not  be 
entered  into  with  the  U.S.h.R.  without  agreement  of 
Germany  —  included  "neither  fishery  treaties  nor 
treaties  concerning  concessions,  nor  treaties  concern¬ 
ing  border  nuestions  between  Japan,  Manchukuo  and  the 

205 

Union  of  hov'et  Socialist  Republics  and  the  like." 
Fisheries,  concessions,  border  questions:  the  entire 

204.  Exhibit  480,  Tr.  5,936 

205.  Id.,  P.  1  (not  read). 
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gamut  of  the  important  and  troublesome  toviet-Japanese 
questions  —  and  Japan  entirely  freed  of  German  meddling 
in  them!  Confine  it,  if  vou  please,  to  consideration 
of  one  o f  these  alterations,  and  to  addition  of  one 
word:  is  there  no  difference  of  substance  between 
agreements  for  action  "in  the  event  of  attach  by  the 
U.h.t.R."  and  "in  the  event  of  unprovoked  attack  bv  the 
U.KJ-.R."?  Would  it  have  in  no  way  altered  the  situa¬ 
tion  of  June  1941,  when  Germany  attacked  the  U.f-.t^.R., 
the  omission  from  the  Pact  of  that  word  which  hr.  TOGO 
inserted?  As  it  chances,  the  insertion  of  that  single 
word  "unprovoked"  in*o  an  analogous  clause  was  the  very 
action  taken  by  the  United  Ptates  during  the  Japanese- 

Amerlcan  negotiations  of  1941,  to  reserve  its  right 

,  206 

to  act  in  self-defense,  and  in  self-defense  only. 

We  must  at  the  least  apply  the  same  canon  of  interpret¬ 
ation  to  this  language  o**  Ur.  TOGO's;  which  being  done, 
we  arrive  at  the  conclusion  that  his  change  in  Article 
1  of  the  secret  agreement  resulted  in  depriving  it  of 
any  character  which  it  might  otherwise  have  had  of  a 
"very  concrete  alliance",  and  converting  it  into  some¬ 
thing,  even  weaker  than  that  which  he  h«s  described  it 
as  having  been,  "of  strictly  defensive  nature."  This 

206.  tee  Summation  for  the  Defense,  hection  K, 

"The  Japnneso-American  Negotiations",  PP  16, 
Pupr.a,  'Tr.  43,591. 
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simple  comparison  disposes  at  once  of  the  ouestion  of 
the  importance  of  his  alterations  and  of  the  offensive 
character,  of  the  secret  agreement. 

40.  Mr.  TOGO'S  attitude  toward  the  Anti- 

Comintern  Pact  in  1936  was  in  short  just  that  which 
would  have  been  expected  of  the  man  who  in  1933  had 
urged  that  "it  is  by  all  means  advisable  that  we  make 
earnest  efforts  to  improve  our  relations  wUh  the 
toviet  Union. Moreover,  the  Anti-Comintern  Pact 
being  calculated,  as  he  felt,  to  damage  Japanese 
relations  with  the  United  btates  and  Great  Britain 
as  well,  he  strorglv  urged  the  necessity  of  undertak¬ 
ing  concurrent.lv  with  its  conclusion  negotiations  for 

208 

ont.pnt.es  cordiales  with  them.  The  suggestion  was 

not  cheerfully  received  by  the  military  authorities, 
and  it  was  only  after  great  efforts  by  I*r.  T0G0  that 


4-heir  opposition  was  borne  down  and  authorization 
obtained  for  undertaking  negotiation  even  with  England 

_  which  negotiations  were  finally  on  the  point  of 

commencing  when  the  entire  plan  was  frustrated  by  the 
outbreak  of  the  China  Affair.  '  This  position  of 
?!r.  rn000,s  was  urged  from  the  outset,  as  is  shown  by 

the  fact  that  his  proposed  policy  in  regard  to  the 

207.  Exhibit  3,609-A,  P.  ?0,  Tr.  35,369 

208.  Testimonv  of  MCRItHIMA.  Tr.  35,48?; 

YAMAJI,  Tr.  ■» 5,413;  TOGO,  Tr;  35,647-48. 

209.  Testimony  of  ’TRIf-FIMA,  Tr.  35,488-^0; 

_ _ _ YAMAJI,  mr.  35, AljUlrtj  TOGO,  Tr.  356A7-«4B.  . 
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Itself  already  Included  the  suggest- 
Qt  with  Great  Britain,  with  a  genera 
tion,  modeled  on  the  familiar 

Inasmuch  ac  this  sipnif- 

TOGO'S  connection  with  the  Anti- 
,  but  is  wholly  ignored 

irto  detail 


Pact  is  not  disputed 

it  is  unnecessary  to  go 

npv  be  content  with  stating  the 
s  plan  for  Anglo-Japanese  under- 
tions  with  Britain  were  to  deal 
China  problem,  the  adjustment  of 
omnercinl  interests  in  the  markets 
Question  of  the  international 
however,  something  more  concrete 
could  be  supposed  to  be  necessary 

radical 


standing.  The  negotl! 
with  settlement  o*  th< 

Japanese  and  British 
the  world,  and  the 
money  market.  .Cince, 
than  mere  promises 

to  convince  Britain  of  Japan's  sincerity, 
alteration  of  Japanese  policy  toward  China  was 
requisite.  T0  that  e"d  concurrent  Japanese-Chinese 
negotiations  were  proposed.  Mr.  *0G0  had  been  able, 
by  the  tine  of  tl.e  outbreak  of  the  China  Affair,  to 
convince  the  civilian  and  military  authorities  concerned 
of  the  desirability  of  such  negotiations;  Foreign,  War 
and  Navy  Ministry  representatives  had  actually  been 
dispatched  to  China  and  Hanchukuo  and  had  there  obtaine 
?10.  Exhibit  ?267,  Tr.  29,885 


the  understanding  of  the  Japanese  military  autnorm«a, 
and  preparatory  arrangements  were  being  made  with  the 
Japanese  ambassador  in  London  for  the  negotiations 
there. As  has  been  said,  the  China  Affair  brought 

the  entire  plan  to  nothing. 

41.  Lastly,  the  prosecution  point  out  (though 

no  longer,  as  once,  with  much  confidence  in  its  signif¬ 
icance212)  that  Hr.  TOGO  attended  the  meeting  of  the 

213 

Privy  Council  which  approved  the  Pact.  It  need 

be  said  only  that  a  bureau  director  is  still  a  bureau 

director  wh«n  he  attends  ns  an  "explainer  at  the  Privy 

Council:  he  does  not  participate,  he  does  not  vote; 

214 

he  explains  if  called  upon  to  do  so.  Not  onlv  was 

Hr.  TOGO  not  called  upon  to  explain  this  pact  at  any 

hut.  ( miite  naturally,  he  not  being  an  advocate 
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42.  The  adherence  of  Italy  to  the  Ant i-CoraTn- 

tern  Pact,  ns  is  seen  from  the  evidence,  occurred 

nine  at  e  year  aftr-  its  execution  by  the  original 

signatories.216  The  negotiations  which  resulted  in 

Italian  adherence  were  carried  on  in  Europe,  not  in 

ToVyo;  Hr.  TOGO  had  already  by  the  time  that  Italy's 

adherence  v/as  decided  upon  been  relieved  of  the  functions 

of  his  bureau  and  was  actually  not  in  Japan  when  the  ^ 

entrance  of  Italy  into  tbo  Pact  membership  took  place. 

Italv,  in  any  event,  was  never  a  party  to  (nor,  as  the 
‘  ’  218 
prosecution  concede,  even  informed  of  )  the  secret 

agreement219  which  alone  the  prosecution  seem  to 

contend  to  have  been  vicious.  The  prosecution's 

one-time  position  that  !’r.  TOGO  was  "one  of  those 

most  instrumental  in  the  realization  of  .  .  .  Japanese 

Italian  collaboration,"  supported  by  no  evidence 

then,  is  now  shown  by  uncontroverted  affirmative 

evidence  to  have  been  but  another  resort  to  ipse  dUl&. 

In  summation  the  prosecution  have  no  word  to  say  of 

anv  TOGO  connection  with  Japanese-Italian  collaboration. 

43.  hoon  after  the  failure  of  the  proposed 
negotiations  for  an  understanding  wit  Great  Britain, 

216.  Exhibit  36,  Tr.  513.  .  . 

217.  Testimony  of  TOGO,  Tr.  35*649-50; 

Exhibit  127,  Tr.  791. 

218.  summation,  F-116,  Tr.  3®  *465.  , 

2lQ.  Testimony  of  T0G0,Tr.  35*649;  Exh.  491,  Tr.  6037 • 

220.  Tr.  16,939 
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Mr.  ,poGO  was  designated  Ambassador  to  Germany,  i n 
October  1937.  On  the  subject  of  this  appointment  the 
prosecution  have  indeed  excelled  themselves: 

"Any  doubts  as  to  the  weight  of  the  accused's 
allegations  concerning  his  opposition  to  the  Anti- 
Comintern  Pact  should  be  dispelled  by  the  fact  that 
he  was  appointed  Ambassador  to  Germany  within  a  year 
after  the  conclusion  of  the  Pact.  No  government  in 
the  world  would  appoint  as  its  Ambassador  to  a  country 
with  which  it  had  recently  concluded  a  close  military 
and  political  alliance  the  very  man  who,  and  this  is 

the  inference  we  ar«  invited  to  draw,  had  been  through- 

,  '  221 
out  the  strongest  opponent  of  this  alliance." 

The  prosecution's  history  also  is  bod.  Without 
troubling  to  search  for  an  exact  parallel,  we  mav  remind 
them  of  a  rather  well-known  case  which  disposes  of  their 
theorv  that  no  government  would  send  as  ambassador  one 
professedly  (i**  privately)  unfriendly  to  rapprochement 
with  the' power  receiving  him.  Be  reminded,  then,  of 
John  Adams,  in  1785,  designated  first  minister  of  the 
United  states  to  the  Court  of  St.  James,  in  which 
presided  His  Britannic  Majesty  George  III,  that  monarch 
whom  Minister  Adams  had  but  lately,  in  his  contribution 
to  a  celebrated  bit  of  rhetoric  which  we  know  as  the 

221.  Summation,  WW-6,  Tr.  41,878 


publicly  apostrophized  as 
thus  marked  by  every  act 
.  .  unfit  to  be  the  ruler 


Declaration  of  Independen  r, 
“A  Prince  whose  character  is 

which  may  define  a  Tyrant,  . 

„  ..222 

of  a  free  People." 


considerably  overdue  in  1937;  he  had  been  promised  ™ 
Moscow  post  in  the  spring  of  1936  bv  the  Premier,  con¬ 
currently  Foreign  Minister,  HIROTA,  but  when  a  new 
foreign  minister  was  appointed  he  designated  another 
to  that  place,  giving  as  the  reason  the  personnel 
problems  of  the  ministry  (this  is  undisputed  in  the 
evidence).223  Mr.  TOGO  had  himself  requested,  in 
the  summer  of  1937,  that  his  appointment  to  an 
ambassadorship  be  still  further  postponed,  in  order  to 
enable  hi'*  to  work  longer  for  the  success  of  his  policy 
of  jmjprnchoment  with. England  (this  is  undisputed  in 
..  .  _ _ n  224  t-hnsp  efforts  were  finally 


alternatives,  of  course,  ho  know  the  Gorman  language;. 

To  that  post  he  was  appointed  by  Mr.  HIROTA,  again 
Foreign  Minister,  who  had  earlier  demonstrated  Ms 
appreciation  of  Mr.  "OGCs  suitability  for  designation 
to  Moscow  in  divulging  his  intention  to  send  him  there, 
45.  During  Mr.  TOGO'S  brief  period  of  service 
Amhnssador  to  Germany  —  ten  months  —  there 


in  fact,  herself  engaging  in  war  against  Japan.  As 

the  prosecution  correctly  state,  Ambassador  TOGO  did 

not  participate  in  negotiation  on  the  mediation  question; 

but  he  had  been  instructed  by  th^  Foreign  Minister  on 

the  occasion  of  his  departure  from  Tokyo  for  Berlin 

that  ho  was  to  endeavor  to  effectuate  the  recall  of  the 

German  military  mission  and  the  stopping  of  the  shipment 

22  7 

of  arms  to  China. 

It  was  in  this  condition  of  affairs  that 

Ambassador  'f’OGO  called  on  German  Foreign  Minister 

von  Neurath  on  10  January  19?8,  Neurath 's  record  of 
228 

™htch  call  the  prosecution  discuss  at  some  length 

in  th®  endeavor  to  torture  from  it  proof  of  aggressive 

intent  o^  Mr.  TOGO’S  against  China.  The  defendant  has 

testified  that  "I  had  called  on  von  Neurath,  as  the 

memorandum  shows,  merely  to  tender  the  thanks  of  my 

Government  for  Germany's  efforts  by  way  of  mediation 

229 

between  Jap^n  and  China  ..."  The  Foreign  Minister's 
memorandum  shows  that  "The  Japanese  Ambassador  referred 
to  the  mediation  activities  of  Germany  in  the  Bino-Japan- 
ese  conflict  when  he  called  on  mo  todav.  By  order  of 

the  Minister  HIROTA  he  expressed  his  thanks  for  our 

2"  0 

activities."  J  Hr.  m0G0  testified  that  von  Neurath 

226.  Toftimony  of  TOGO,  Tr.  35,650-51* 

227*  lin'd. 

226.  Ex*.  486 -D,  Tr.  5,°91. 

229.  Tr,  35,651. 
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“brought  up  the  general  ouestion  of  tho  China  Incident.  | 
The  memorandum  of  von  Neurath  says:  “Making  use  of 
this  opportunity,  I  have  poinced  out  to  Mr.  TOGO  the 
danger  which  might  grow  up  in  Japan  on  account  of  the 
too-prolonged  war,“2?2  Mr.  TOGO  then  stated  "hat  he 
contends  to  have  been  the  Japanese  Government’s  position 
toward  the  China  Incident,  what  the  prosecution  allege 
to  have  been  nothing  of  the  sort,  but  “the  desires  and^ 
plans  of  those  who  advocated  continuation  of  the  war. 
Characteristically,  the  prosecution  made  no  effort  to 
prove  any  communication  of  their  views  by  “those  who 
advocated  continuation  of  the  v;ar“,  to  Mr.  TOGO  in 
Germany;  the  argument  goes  on  the  assumption,  apparently, 
that  he  had  telepathic  powers.  At  any  rate,  the  prose¬ 
cution's  own  statement  proves  the  exact  truth  of 
Mr.  TOGO'S  testimony.  It  needs  only  a  reading  of  this 
passage  of  their  summation  to  see  that  what  Mr.  TOGO 
said  to  von  Neurath  concides  exactly  with  the  decision 
of  the  Imperial  Conference  of  the  dav  following, 

11  January,  which  he  must  therefore  have  had  advance 
notification  of,  whether  bv  "ire  or  by  telepathy: 

"This  division  of  opinion  finally  resulted 
in  the  Inperl  \1  Conference  Decision  of  11  January  1938, 

§1:  E  5,991.  QQ 

233.  hoi.riccion,  VTJ-6,  Tr.  41,880. 


which  stated  that  an  effort  would  be  nade  for  a  settle 


nent  of  the  incident  on  the  basis  of  specific  Japanese 
terms  and  only  in  case  this  would  prove  unsuccessful 
to  break  with  China  and  continue  the  war. 

"It  is  in  this  light  that  the  statements  of 
the  accused  to  the  German  Foreign  Ilinister  when  he 
visited  him  on  10  January  1938  should  be  considered. 

He  stated  that  Japan  wished  for  peace  and  for  the 
soonest  conclusion  of  hostilities.  However ,  Japan 
was  determined  to  carry  on  the  war  to  its  bitter  end 
and  conditions  of  peace  would  become  harder  as  the 
war  continued  longer.  The  Japanese  Government  no 
longer  considered  Chiang  Kai-shek  as  representative  of 

0 

the  Chinese  Central  Government.  Japan  was  still  will¬ 
ing  to  negotiate  with  him  but  if  he  was  not  willing  to 

accept  the  Japanese  peace  conditions  Japan  would  make 

234 

peace  with  each  of  the  provincial  governors." 

"There  is  the  contradiction?  "Japan  is  still 
willing  to  negotiate  with  Chiang  Kai-shek;  but  if  he 
will  not  accept  our  terns,  ”>e  will  continu0  the  war"  — 
that  is  the  effect  of  the  Imperial  Conference  decision, 
it  is  the  effect  of  the  Ambassador's  statement.  As  he 
said  to  ven  Veurath,  was  stating  the  Japanese  Govern 
ment’s  detevninf ;;on.  Mr.  TOGO  further  testified  that 
234.  Id.,  F7-6,  Tr.  41,879. 


the  policy  of  not  dealing  with  Chiang  and  of  fighting 
the  incident  to  a  nilitarv  conclusion  (as  published  a 
fev/  days  later  in  form  of  the  "KONOYE  Declaration") 
had  already  by  then  been  substantially  decided,  and  had 
been  nade  known  to  him.  *  This  Imperial  Conference 
decision  is  eloouent  evidence  ♦■hat  that  policy  had  been 
"substantially  decided";  and  that  Fr*  TOGO  must  have 
known  of  it  is  proved  to  demonstration  by  the  accuracy 
with  which  he  repeated  its  terms  to  von  Neurath.  If 
he  was  "expressing  the  desires  and  plans  of  those  who 
advocated  continuation  of  the  war",  it  v>as  only  because 
those  persons  were  able  to  control  those  decisions  of 
Government  and  Imperial  Conference  which  were  forwarded 


^e  ^111  recess  for  fifteen 


THE  PRESIDENT 


minutes 


(’Thereupon,  at  14 a  recess  was 

$ 

taken  until  l.^OO,  after  which  the  proceedings 
were  resumed  as  follows:) 


Testiwon''  of  TOGO 


MARSHAL  OF  THE  COURT:  The  International 
Military  Tribunal  for  the  Far  East  is  now  resumed. 

THE  PRESIDENT:  Major  Blakeney. 

MR.  BLAKENEY:  Page  84,  Section  46: 

46.  The  second  question  of  interest  during 
Mr.  TOGO'S  service  in  Berlin  is  that  of  Japanese- 
German  economic  cooperation  in  China.  As  it  is 
stated  by  the  prosecution: 

"The  accused's  position  in  relation  to 
Japan's  aggression  towards  China  during  this  period 
is  also  clearly  shown  in  the  negotiations  which  took 
place  with  Germany  concerning  German-Japanese  coopera¬ 
tion  in  the  exploitation  of  China.  In  his  own  testi¬ 
mony  the  accused  attempts  to  make  it  appear  that 
efforts  to  reach  agreement  in  this  respect  were 
started  by  Germany  in  May  1938  and  that  he,  being 
opposed  to  such  .an  agreement,  did  his  best  to  thwart 
these  efforts,  even  going  so  far  as  not  to  follow, 
or  at  least  freely  interpret  the  express  instructions^ 
of  bis  government.  The  facts,  however,  are  different 

The  facts  are  not  "different,"  however  much 
the  prosecution  may  clutch  at  straws  in  the  effort  to 
prove  them  so.  Ambassador  TOGO'S  conversations  with 
Foreign  Minister  von  Ncurath  of  10  and  28  January 
236.  Summation,  WV-7  (Tr.  41881). _ 
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are- pointed  to  as  the  evidence  — ’ 

Ambassador,  first  brought  up  the  subject,  and  was 
keen  on  it.  We  had  best  read  the  evidence,  which 
evidently  the  author  of  this  passage  has  not  done. 

memorandum  of  the  conversation  of  the  10th 
Ambassador  stressed  then, 

are  taking  the  greatest 
d  with  the  Germans  in 
There  would  be  no 

which  was  some- 


The  German 

contains  only  this 

in  addition,  that 

interest  in  workin 

China's  economic  development 

exclusion  of  German  trade  in  China, 

2' 

times  feared  by  German  merchants." 

Is  this  probative  of  sometl 

to  Mr.  TOGO'S  "position  in  relation  oo  japan  *  j 

aggression  towards  China"?  Was  it  not  Japan's 
implied  obligation  under  the  Nine-Power  Treaty 
which  Mr.  TOGO  has  testified  to  having  had  in  mind 
in  discussion  of  these  economic  questions  with  the 
German  of ficials^to  work  "hand  in  hand"  with  other 
countries  in  China's  economic  development,  and  to  be  ] 
party  to  exclusion  of  the  trade  of  no  country? 

Germany,  of  course,  was  not  a  signatory  of  the  Nine- 
Power  Treaty;  not  being  a  party,  and  thus  not  entitled 
_ _ treatment,  she  had  fears 
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of  total  exclusion  from  the  trade  of  China.  The 
most  that  Mr.  TOGO  can  be  said  to  have  offered  here 
was  that  Japan,  for  her  part,  would  in  compliance 
with  the  spirit  of  the  treaty  not  deny  Germany 
access  to  that  market.  It  is  submitted  that,  as  the 
evidence  yet  to  be  analyzed  will  disclose,  his  position 
was  an  eminently  fair  and  proper  one.  He  was  unwilling 
to  see  even  Germany  excluded  from  the  benefits  of 
trade  in  China  which  it  was  the  intention  of  the 
Nine -Power  Treaty  so  far  as  possible  to  make  avail¬ 
able  to  all  nations  on  terms  of  equality;  but  at  the 
same  time  was  adamant  against  permitting  to  her 
anything  more  than  at  best  most-favored-nation  terms, 
which  would  have  given  her  preference  over  other 
nations. 

Then,  from  the  memorandum  of  the  conversation 
of  28  January:  "In  the  further  course  of  the  conver¬ 
sation  which  dealt  no  longer  with  the  supposedly 
impending  British  feeler,  Mr.  TOGO  mentioned  that 
the  moment  would  soon  come  when  we  would  have  to 

start  talking  about  German  cooperation  with  Japan 

239 

in  the  New  China  which  is  to  be  constructed. 

Is  "cooperation  in  China1.'  synonymous  with 
"exploitation  of  China"?  Does  anything  appear  here  to 
239.  Ex.  486-1,  Tr.  6019. _ _ 
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Indicate  either  that  Mr.  TOGO  was  keen  on  the  subject 
of  this  cooperation  or  that  he  was  not?  The  whole 
thing  is  perfectly  neutral,  giving  no  support  to  an 
argument  either  way  concerning  the  speaker's  inten¬ 
tions  (it  must  be  borne  in  mind  that  the  conversation 
was  recorded,  not  by  Mr.  TOGO,  but  by  the  Germans, 
hence  represents  their  view  of  the  matter  of  the 
conversation  v/hich  was  of  interest). 

This  document  also  serves  the  prosecution 
as  proof  of  Mr.  TOGO'S  having  taken  an  eager  initiative 
in  the  economic  discussions.  It  will  not  have  been 
forgot  that,  as  the  memorandum  shows,  the  general 
question  of  China  affairs  had  been  brought  up  by  the 
Foreign  Minister,  not  the  Ambassador,  when  the  latter 
called  on  10  January  to  express  thanks  for  German 
mediation.  Evidently  on  the  28th  likewise— Ambassador 
TOGO  having  called  on  other  business,  again  relating 
to  mediation — it  was  the  Gorman  representative, 
Weizsacker,  who  changed  the  subject  to  that  of 
economic  cooperation  in  China,  as  his  own  memorandum 
intimates . 

47.  Vre  need  not  attempt  further  to  inter¬ 
pret  these  remarks,  which  after  all  might  mean  much 
or  nothing,  for  tho  subsequent  events  interpret  them 
for  us;  but  before  coming  to  these,  one  or  two _ 
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comments  hero.  Those  remarks  of  Mr.  TOGO'S  are  said 
by  the  prosecution  to  have  been  made  in  the  absence 
of  "any  evidence  to  show  that  he  had  had  any  instruc¬ 
tions  from  the  Japanese  Government."  Let  us  give  the 
prosecution  a  little  instruction  in  the  principles  of 
Judicial  proof,  as  they  relate  to  this  obsession  of 
theirs  with  the  idea  that  ambassadors,  bureau 
directors — public  servants  in  general— may  be  presumed, 
unt^l  the  contrary  be  shown,  on  any  given  occasion  to 
utter  in  their  public  capacities  their  private 
thoughts.  It  is  a  familiar  principle  in  American 
lav/,  one  doubtless  known  in  other  Jurisdictions, 
that  public  acts  of  a  public  official  are  presumed, 
until  the  contrary  be  shown,  to  have  been  regular  and 
in  accordance  with  the  law  and  with  usual  practice. 

A  contrary  presumption  v/ould  intolerably  impede  the 
processes  of  government,  by  requiring  proof  of  the 
regularity  of  every  act  of  an  official  before  action 
could  safely  bo  taken  in  reliance  upon  it.  The  pre- 

su.  ption  must  be  indulged  that  an  ambassadorfs  state- 

\ 

monts  are  made  under  instruction;  or  is  the  Government 
to  which  he  is  accredited  to  inquire  each  time  of  his 
own  Government?  The  presumption  is,  naturally, 
rebuttable;  and  we  may  even  concede  for  purposes  of 
argument  that  had  the  prosecution  proved  that  it  was 
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the  habit  and  custom  of  the  defendant  to  perform,  as 
official,  unauthorized  acts,  it  might  disappear 
altogether.  But  the  prosecution  cannot,  simply  be¬ 
cause  they  choose  to  state  it,  create  any  such  doubt 
in  the  absence  of  evidence  produced  by  them  to  sustain 
their  burden  of  proof— cannot  shift  to  tho  defendant 
the  burden  of  proving  that  every  act  of  his  career 
was  performed  in  faithful  conformity  to  his  authority 
and  orders.  (A  glance  at  von  Neurath's  memorandum  of 
a  conversation  with  Ambassador  TOGO  on  22  January, 
contained  in  tho  same  document  as  that  of  the  28th 
quoted  by  the  prosecution,  will  give  strong  confirma¬ 
tion  of  the  presumption  that  the  Ambassador  had 
instructions  to  make  these  vague  remarks  to  the 
German  side  about  cooperation  in  China,  and  why— 
because  of  the  importance  to  Japan  of  inducing 
German  extension  of  credit  and  expansion  of  the 
volume  of  her  trade  with  Japan.)240 

48.  What  is  clear  is  that  in  May  1938  the 

German  approach  was  made  '"ith  a  view  to  securing 

Japanese  agreement  to  special  treatment  for  German 

trade  in  North  China.  The  prosecution's  reference 

to  the  "approach  from  the  Gorman  side,  which,  if  it 

241 

came  at  all,  was  *  *  *"  is  a  reminder  of  their 

240.  Ibid. 
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position  that  the  testimony  of  witnesses  who  were 
not  cross-examined  or  refuted  by  the  production  of 
rebuttal  evidence  can  be  expunged  from  the  record  by 
the  pretense  that  it  does  not  exist.  The  witnesses, 
this  time,  are  Mr.  TOGO  himself  and  the  Commercial 
Attache  of  his  Embassy  in  Berlin,  both  of  whom 
testified  unequivocally  and  in  detail  to  the  German 
approach.  Mr.  TOGO  said: 

"Then  in  May  1938  Foreign  Minister 

Ribbentrop  communicated  to  me  his  desire  to  make  an 

agreement  to  the  effect  that  Germans . engaged  in  trade 

in  North  China  should  be  given  substantially  equal 

treatment  in  conditions  of  trade  with  Japanese 

traders.  On  receipt  of  this  proposal  I  flatly 

declined  to  enter  into  any  negotiations  for  the 

242 

reasoii  that  I  was  not  authorized  to  do  so. 

Commercial  Attache  SHUDO  supplied  full 
243 

details.  Notwithstanding  this  rejection  of  his 
advances,  Ribbentrop  drew  up  and  presented  to  Ambas¬ 
sador  TOGO  another  proposal,  this  time  for  "preferen¬ 
tial  treatment"  for  Gorman  trado.  The  Ambassador 
could  only  forward  this,  a  second  proposal,  to  his 
Government — and  he  did  not  fail  to  send  with  it  his 


opinion  that  any  such  agreement  would  in  practice 

bo  impossible  to  carry  out  without  violation  of  the 

Nine-Power  and  other  treaties,  and  that  he  therefore 

opposed  the  granting  to  Germany  of  anything  more  than 

244 

most-favored -nation  treatment. 

49.  In  response  to  this  statement  of  his 
views  Ambassador  TOGO  received  from  Tokyo  instruc¬ 
tions  to  proceed  with  negotiations  on  Ribbentrop's 
proposal,  and  specifically  to  offer  to  Germany  "the 
best  possible  preference,"  to  undertake  "not  to  put 
Germany  in  a  position  inferior  to  that  of  other 
countries,"  and  even  to  promise  that,  "in  setting 
up  any  import  and  export  system,  hereafter  as  far 
as  Germany's  economic  activities  in  North  China  are 
concerned,  Germany's  interests  will  be  fully  respected 
and  wxll  bo  given  preference  over  any  third  country." 
At  the  same  time — perhaps  as  a  result  of  Mr.  TOGO'S 
warning  concerning  violation  of  the  Nine -Power  Treaty- 
it  was  to  be  understood  that  Germany  could  not  be 
allowed  a  position  "equal  to  us  or  evon  inferior,  if 
it  gives  them  a  preference  which  would  threaten  to  cut 
off  entirely  the  economic  participation  of  England  and 
America  in  the  future."  '  '  On  the  basis  of  these 

244.  Testimony  of  TOGO  (Tr.  35656)  and  SHUDO 
(Tr.  35444). 
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instructions  Mr.  TOGO  prepared  and  presented  to  the 

Germans  a  "Pro  Ilemoria"  embodying  a  Japanese  counter- 

P  4.6 

proposal.  This  is  the  document  in  speaking  of 

which  Mr.  TOGO— as  the  prosecution  have  it — "attempts 

to  make  it  appear"  that*  as  he  testified,  he  narrowed 

247 

down  the  proposals  which  he  was  instructed  to  present. 

As  commonly  proves  to  be  the  case  with  the  prosecution': 

comments  on  the  significance  of  documents,  a  reading 

of  jhe  original  is  enlightening.  When  we  look  at  the 

Pro  Memoria  we  see  that  v/hereas  the  Ambassador  had 

been  instructed  to  offer  Germany  "the  best  possible 

preference,"  he  wrote  that  Japan  would  "consider 

Germany  particularly  benevolently  *  *  *  and  will  at 

least  grant  to  her  the  most  favorable  treatment  that 

248 

third  powers  (excepting  Manchukuo)  will  enjoy." 

The  difference  between  the  preference  which  Ribbentrop 
had  in  mind  and  this,  equivalent  to  the  most-favored- 
nation  treatment  embodied  in  countless  international 
commercial  agreements,  as  well  as  the  significance  of 
the  change  made  by  Ambassador  TOGO,  are  self-evident. 
In  addition,  he  replaced  the  reference  to  trade — 
"economic  activities"— of  his  instructions  with 

246.  Ex.  591,  Tr.  6585. 

247.  Summation.  VW-7-  Tr.  41881. 

248.  Ex.  591,  tr.  6588. 
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"foreign  trade,"  and  amended  his  instruction, that 

he  negotiate  concerning  "North  China,"  to  cover 

"China."  No  agreement  was  ever  reached;  Ribbentrop 

250 

found  these  proposals  wholly  unsatisfactory,  and 
Ambassador  TOGO,  not  being  convinced  of  the  propriety 
of  offering  more,  was  obstinate  until  his  removal 
from  the  Berlin  post. 

50.  The  prosecution  insist  that  Mr.  TOGO'S 
emendation  of  the  proposal  which  he  was  instructed 
to  make,  by  alteration  of  "North  China"  to  "China," 
is  evidence  of  his  supporting  an  aggressive  policy 

pt>i 

of  Japanese  domination  of  all  China.  This  argument 
rests  on  the  wording  of  the  memorandum  of  Wiehl,  the 
German  underling  who  purported  to  record  a  conversa¬ 
tion  with  the  Ambassador  of  6  July,  and  in  effect  on 
one  word  in  it;  it  is  an  argument  which  flies  in  the 
face  of  the  logic  of  the  circumstances  and  of  all  that 
we  know  of  Mr.  TOGO'S  attitutde  to  the  China  question 
in  general.  Wiehl  says: 

"(1)  According  to  our  suggestion  the  Pro 
Memoria  was  to  refer  to  'the  areas  of  China  which  are 
under  Japanese  influence.'  The  Ambassador  wishes  to 

249.  On  this  point,  yielding  to  German  insistence, 
he  finally  amended  his  proposal  to  conform  to 
the  instructions,  (Ex.  593.  Tr.  6594). 
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replace  these  words  throughout  merely  by  'China'  and 
brought  up  as  a  reason  that  the  Japanese  Government 
hoped  to  extend  its  influence  over  all  of  China, 
therefore  it  was  for  general  reasons  undesirable  to 
acknov/ledge  in  this  document  the  possibility  of  a 
division  of  China  into  areas  which  either  were  or 
were  not  under  Japanese  influence^^ 

The  "therefore"  is  the  dubious  point.  TOGO 
wished  to  replace  "North  China"  by  "China,"  giving  as 
reason  that  Japan  hoped  to  extend  its  influence  over 
all  China.  So  much  is  intelligible  enough.  There  was 
war  in  China—which  Mr.  TOGO  had  neither  been  responsi 
ble  for  nor  approved— Japan  did  hope  to  win  it,  and 
thus  to  extend  over  all  of  China  that  influence  which 
she  had  always  maintained  was  natural  to  her  as  a 
result  of  propinquity.  At  the  same  time,  it  was  "for 
general  reasons" — a  separate  reasons  first  the 
specific,  then  the  general  reason,  different  matters 
without  Wiehl's  "therefore" --it  was  for  general 
reasons  undesirable  to  recognize  the  possibility  of 
a  permanent  division  of  China.  This  is  obviously 
what  he  said,  because  Ambassador  TOGO  favored  no 
permanent  division  of  China;  had  opposed  at  all  times 
any  such  division,  but  had  at  all  times  insisted  that 


restoration  of  good  will"  with  China, 
there  of  the  principle  of  the  Oper 

This  Pro  Memoria 
dissension — between 
most  clearly  shows  Ambassador 
to  make  any  agreement  with  Germ 
the  Open  Door  principle 


"speedy 

recognition 

were  the  prime  necessities 
then  under  discussion  or 
and  Mr.  TOGO, 
unwillingness 
should  run  counter  to 

Nine -Power  Treaty: 

"a)  In  future  the  Japanese 

consider  Germany  particularly  benevo 
economic  activities  in  China  and  wil 
her  the  most  favorable  treatment  tha 
(excepting  Manchukuo)  will  enjoy.  * 
lent  treatment  of  Germany,  of  course 
exclude  Japan’s  economic  cooperatior 


powers . 

This  very  memorandum  of  Y/iehl  has  <ir.  TOGO 
saying  that  "the  Japanese  Government  could  not 
promise  us  a  better  position  than  third  powers  and 
equal  treatment  with  Japan  regarding"  taxes  and  the 
like.250  In  the  conversation  with  Ribbentrop  when 
the  Pro  Memoria  was  presented,  and  declared  unsatis¬ 
factory,  Ambassador  TOGO  had  said  that  "the  Japanese 
osa.  Ex.  1609-A,  p.  05,  Tr.  35573* 
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Government  was  not  able  to  assure  Germany  a  better 

257 

position  than  all  other  powers  In  treaty  form"  — 
and  never  did  give  such  assurance.  Obviously,  the 
Ambassador's  Government  was  of  a  mind  to  allow  to 
Germany  a  preference  of  some  nature,  but  the  Ambas¬ 
sador  was  diplomatically  recalcitrant — it  Just 
couldn't  be  made  to  accord  with  his  convictions. 

Yet  if  there  is  on  the  one  hand  not  a  trace  of  evi¬ 
dence  that  Mr.  TOGO  ever  made  any  offer  of  a  prefer¬ 
ential  treatment  for  German  interests  over  those  of 
third  powers— -all  this  "evidence"  being,  as  the 
President  of  the  Tribunal  remarked  when  it  was 
tendered,  "the  sort  of  material  the  defense  might 

use  to  show  lack  of  cooperation  betv/een  Japan  and 
258 

Germany"  --  on  the  other  hand  there  is  no  evidence, 
so  far  at  least  as  Mr.  TOGO  is  concerned,  to  support 
the  prosecution's  assertion  that  Japan  refused  "to 
allow  any  nation,  even  her  ally,  Germany,  to  infringe 
upon  the  monopoly"  which  she  was  trying  to  create  in 
China. 2 ^  And  if  Mr.  TOGO  was  thus  resolute  to  guard 
a  monopoly  and  to  exclude  Germany  from  it,  why  were 
the  prosecution  so  very  intent  Just  a  moment  since 
on  proving  from  his  words  that  he  eagerly  made 

257.  Ex.  592.  Tr.  6588. 

258.  Tr.  6621. 

259*  Summation,  WW-7,  Tr.  41883. _ 


advances  to  the  Germans  for  cooperation  in 
exploitation  of  China0  Which,  tell  us,  do  you 
really  wish  to  submit  to  the  Tribunal  as  your 
belief  of  the  facts  which  constitute  his  guilt  of 
this  capital  charge?  Did  he  collaborate  with 
Germany  for  the  exploitation  of  China,  or  did  he 
refuse  to  consent  that  even  Germany  should  be  given 
illegal  preference  in  China? 


been  charged  in  any  instance  oecaus*  »«  — 

the  instructions  of  the  Foreign  Minister."  Where 

oof  that  Anbassador  TOGO,  v/hen  he  said  thes< 
or  whatever  actually  he  did  say  was  not 
out  his  instructions'? 

"...  the  ordinary  character  of  an  aribassa 
conduit  transnittinj  messages  and  inforna- 
/een  his  own  nation  and  the  nation  to  which 

credited  has  been  recognized.  .  .  However, 
Wpq  t.n  brinn  about  a  change 


carryih^ 


none 


S  urination 
Ibid. 


Why  do  the  prosecution  ciuecn  a^ 
of  quibbling  interpretations  of  words,  of 

of  omissions,  to  try  to 
Why  dwell  on  these  trivia  but  to 

failure  of  proof  on  the  big  points, 
That  they  could  have  no 
already  become  incon- 

that 


straws, 

■’istortions  of  language, 
hang  a  nan? 
camouflage  their 
on  the  issues  in  the  case? 
belief  in  these  arguments  ha'1 

Irovertible  when  the  chief  prosecutor  announced 
is  abandonment  of  these  charges  represented  their 
concept  of  the  guilt  of  TOGO  or  the  lack  of  guilt." 

52.  I  have  just  mentioned  that  *-r.  TOGO  had 
lways  opposed  the  permanent  division  of  China, 
'erhaps  this  is  the  opportune  place  to  remind  the 
tribunal  of  his  insistence  at  the  beginning  of  the 
jhina  Affair  upon  a  peaceful  settlement  of  it.  He 
ms  bureau  director  at  the  time;  it  need  hardly  be 
jointed  out  that  neither  the  Foreign  ministry  nor 
the  Bureau  of  European-Asiatic  Affairs  created  the 
incident.  Indeed,  the  evidence  discloses  that 
the  Foreign  ministry  exerted  itself  to  bring  about 
realization  of  a  policy  of  non-extension  and  prompt 
local  settlement  of  the  incident;  and  ar.  TOGO 
vas  one  of  those  Foreign  ministry  officials  parti- 
262.  Testimony  of  HORINOUCH I,  Kensukc  (Tr.  29,684) 
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cipating  in  a  conference  at  which  was  decided  the 
Foreign  Liinistry's  attitude  toward  the  array's  pro¬ 
posal  of  nobilizing  troops  for  reinforcement  of 

the  China  forces,  which  attitude  was  one  of  oppo- 

263 

sition  to  such  measures.  i&r»  TOGO  was  neither 
then  nor  at  any  other  tine  directly  charged  with 
management  of  China  Affairs,  which  were  the  business 
of  the  East  Asiatic  Bureau,  but  was  concerned  be¬ 
cause  of  the  interaction  of  questions  of  China  with 

264 

those  of  Japanese  relations  to  Britain  and  America, 

always  his  chief  interests. 

53.  V.:e  have  said  that  the  prosecution  have 

discussed  two  of  the  three  important  questions  which 

arose  during  i«r.  TOGO'S  ambassadorship  in  Berlin. 

The  third  they  mention  in  this  way: 

"It  is  not  contended  by  the  prosecution  that 

this  accused  took  any  part  in  the  negotiations  which 

were  carried  on  during  his  ambassadorship  in  Berlin 

on  the  subject  of  strengthening  the  anti-Comintern 
265 

Pact." 

Really,  this  won't  doi  This  disposition 
of  the  three-power  alli?4ice  question  would  be  well 

263.  Id.  (Tr.  29,687);  testimony  of  TOGO 
(Tr.  35,750) 

264.  Testimony  of  TOGO  (Tr.  35,850)  and  iJORISHIuA 
(Tr.  35,487-8) 

265#  Summation^  §YiV7-8  (Tr,  41,884). 
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always  his  chief  interests. 

53.  We  have  said  that  the  prosecution  have 
discussed  two  of  the  three  important  questions  which 
arose  during  mr.  TOGO'S  ambassadorship  in  Berlin. 

The  third  they  mention  in  this  ways 

"It  is  not  contended  by  the  prosecution  that 
this  accused  took  any  part  in  the  negotiations  which 
were  carried  on  during  his  ambassadorship  in  Berlin 
on  the  subject  of  strengthening  the  Anti-Comintern 

265 

Pact." 

Really,  this  won't  doi  This  disposition 
of  the  three-power  alli?hce  question  would  be  well 

263.  Id.  (Tr.  29.687);  testimony  of  TOGO 
(Tr  15  750) 

264.  Testimony  of  TOGO  (Tr.  35,850)  and  ilORISHIi^A 

(Tr.  35,487-8)  v 

265.  Summation^  §\ rw—  8  (Tr.  41,884). 


enough  had  iur.  TOGO  at  the  tine  been  anbassador  in 
Rio  or  Ankara,  V  ere  his  defense  simply  that  he  had 
hai  neither  knowledge  of  nor  interest  in  the  negotia¬ 
tions  for  an  alliance,  this  approach  night  appear  to 
be  that  of  a  prosecution  intent  upon  fairness  to 
the  defendant  consistent  with  narrowing  the  issues 
andt  eliminating  from  the  case  the  irrelevant.  But 
when  Ur.  TOGO  was,  as  the  Tribunal  v/ell  knows  him  to 
have  been,  not  Ambassador  to  Brazil,  but  Ambassador 
to  Germany;  when  he  was  stationed  in  the  very  thick 
of  the  fray  in  Hibbentrop's  Berlin  where  the  al¬ 
liance  was  being  agitated;  when  he  v/as  no  ignorant 
bystander,  but  one  in  the  nature  of  things  officially 
concerned,  and  from  first  to  last  the  vigorous  and 
uncompromising  enemy  of  the  alliance  in  such  cir¬ 
cumstances  this  approach  does  not  enlighten  the 
Tribunal.  The  prosecution  have  certainly  a  reason, 
the  best  of  reasons,  given  their  view  of  a  prosecutor's 
function,  k’or  ignoring  this  opposition  of  his:  be¬ 
cause  it  undermines  the  whole  theory  of  their  case 
against  the  defendant  TOGO,  Shigenori  which  they  are 
going  to  present  to  you  a  few  pages  later,  in  con¬ 
nection  with  his  activities  in  1941  and  the  years 
which  followed.  But  they  put  in  issue  his  aggressive, 
conspiratorial  intent,  and.  I  have  certainly  a 
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reason  —  the  best  of  reasons,  given  my  view  of  the 
Issues  of  this  case  —  for  destroying  this  falsehood 
which  they  would  impose  upon  the  Tribunal  by  .SUP. 
oresslo  verls. 

54,  It  has  been  proved  here  beyond  the 
pera^venture  of  a  doubt  that  of  all  Japanese  in 
public  office  it  was  Ambassador  TOGO  who  was  the 
one  categorical,  unswerving  in  his  opposition  to 
"strengthening  the  Anti-Conintern  Pact"  —  to  the 
forning  of  a  Gorman- Italian- Japanese  alliance  which 
that  phrase  implied  —  to  Naziisn  and  all  that  it 
»  stood  for,  to  the  undertaking  of  any  measures  to 
>  -'eepen  the  intimacy  with  Nazi  Germany.  It  has  been 
t  testified  to  by  witness  after  witness  --  by  thirteen 

5  of  them  at  least  —  that  ur.  TOGO  spoke  against  such 

6  plans  officially  and  privately,  in  season  and  out 

7  that  just  as  he  had  opposed  such  a  policy  in  1933 

8  and  in  1936,  he  opposed  it  in  1938,  opposed  it  in 

9  1939,  opposed  it  in  1940  an^  1941.  It  has  been 
°  proved  that  he  was  so  dead  set  against  such  a 

1  scheme  that  the  Japanese  military  officials  in  his 
'2  embassy  in  Berlin  had  to  work  for  it  in  secrecy 
*  from  him,  that  so  obstinate  was  his  opposition  that 
25  he  was  in  the  end  dismissed  from  his  post  and  re¬ 
moved  to  another  where  he  night  have  been  supposed 
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powerless  to  interfere.  These  facts  hove  been  testi- 

266 

fied  to  by  the  defendant  TOGO  himself,  at  length; 

by  the  defendant  KIDO  (for  even  in  Japan  it  cane 

to  be  known  that  the  Ambassador  had  to  be  circun- 
26  7 

vented);  and  by  the  defendant  0SHL..A,  then  military 

attache  to  the  Embassy  in  Berlin,  the  nan  who  best 

knew  whether  and  why  the  Ambassador  was  circumvented, 

268 

because  he  circumvented  him.  The  facts  have  been 

testified  to  by  Heinrich  Stahner,  liaison  official 

of  the  German  Foreign  ministry  with  the  Japanese 

269 

Embassy  in  Berlin,  and  by  Aurt  ueissner,  long- 

270 

tine  non-official  German  resident  in  Tokyo.  They 

have  been  testified  to  by  SAKaYE,  Tadashi,  First 

271 

Secretary  to  the  Embassy  under  Ambassador  TOGO; 
by  SHUDO,  Yasuto,  Commercial  Attache  in  the  Em- 

272  273 

bassy;  by  NARITA,  .Catsushiro,  Third  Secretary; 

by  Lieutenant-General  1L1SAHARA,  Yukio,  General  Staff 

representative  in  3erlin  who  secretly  brought  to 

Tokyo  the  proposals  for  tripartite  alliance  — 

secretly,  because  Ribbentrop  knew  that  Ambassador 

274 

TOGO  would  oppose  it  if  he  knew  of  them.  They 

268.  Exhibits  478  (Tr.  5917)  and  497  (Tr.  6050) 

269.  Tr.  24,463-74 

270.  Tr.  35,460-3  266.  Tr.  35,657-60 

271.  Tr.  35,453-55  267.  Ex.  2262  (Tr.  16,225) 

272.  Tr.  35,439-42 

273.  Tr.  35,391-95 

274.  Tr.  35,429-31  _  _ 
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v/ere  testified  to  by  liinister  ITO,  Nobufuni,  sent 


specially  to  Europe  ingl939  to  work  on  the  tripar¬ 
tite  alliance  problen,  and  by  TOiAlYOSHI,  Eiji, 
ueuber  of  the  House  of  Representatives  to  whon  in  ^ 
1940  ur.  TOGO  spoke  as  fellow- countrynan  and  friend. 
These  things  were  testified  to  by  General  UGAiCI, 
Kazushiie,  prosecution  witness  an*  honest  nan,  the 
then  Foreign  minister  of  Japan  to  whom  Ambassador 
TOGO'S  opposition  —  opposition  to  such  an  alliance 

directed  against  any  countries  whatsoever  —  was 

277  .  . 

officially  expressed  by  admiral  OivADA,  muc 

trusted  prosecution  witness,  former  Premier  of  Japan 

a]t 

2  7i 


who  as  Elder  Statesman  recommended  ur.  TOGO  ^ap¬ 


pointment  as  Foreign  minister  in  later  years. 

There  cannot  be  the  slightest,  faintest  suspicion  of 
a  lingering  doubt  whether  mr.  TOGO  was,  is  and  al¬ 
ways  had  been  opposed  to  a  political  orientation  of 
japan  toward  Nazi  Germany.  how  curious,  for  the 

ardent  advocate  of  the  Anti-Conintern  Pact  —  signifi¬ 
cant  as  that  first  step,  of  a  fe^short  years  before, 
toward  alliance  with  Nazi  Germany  —  whom  the 
prosecution  have  depicted  for  the  Tribunal's  edifica¬ 
tion. 


275.  Tr.  35,458-9 

276.  Tr.  35,522-3 

2 77.  Tr.  34,912-3 


278.  Tr.  37,166-7 

279.  Summation,  SF-109  ' 

(Tr.  39,456) _ 
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been  his  goal,  he  declined,  hoping  to  remain  iu 

Berlin  to  sabotage  further  efforts  for  rapprochenent 

with  Gernany,  until  he  was  peremptorlly^requested" 

to  accept  appointment  to  the  new  post. 

His  translation  to  uoscow  did  not  put  an 

end  to  the  fight;  so  far  as  opportunities  could  be 

found  or  made,  he  continued  interfering  to  express 

his  opposition  to  what,  it  had  by  that  time  come 

to  be  clear,  v/as  to  be  a  tripartite  military  al- 
2dl 

1 lance.  -He  charged  diplomats  returning  to  Ja?a2g, 
to  make  his  opinion  known  in  influential  quarters. 

So  keen  was  he  to  object  on  every  possible  occasion 
that  when,  in  February  1939,  Ambassador  OSHIi-A  in¬ 
vited  to  a  conference  in  Berlin,  to  discuss  tripar- 
fUo  iiHnnr>P.  .Tauanese  ambassadors  and  ministers  in 


advised  Foreign  Office  of  his  objections  to  Tripartite 
Pact"  (Pros.  Sun  §QQ-26  (Tr.  41,492).  Alleged  by  the 
adviser  an-1  the  advised  (testimony  of  UGAxCI  Tr.  34,912) 


adviser  an  —  -  . 

neither  of  then  cross- exanii 

281.  TfcSt.  ol  SHOUU  (Tr.  3? 

282.  Testimony  of  SHUDO  (Tr 


f rorr  the  Foreign  ministry  to  attend,  but  departed  ^ 
precipitately  for  Berlin  to  register  his  opposition 
Arriving  there,  he  found  that  the  Foreign  ministry 
had  disapproved  of  General  OSHL-A's  little  conver¬ 
sazione,  but  he  availed  himself  of  the  opportunity 
thus  afforded  to  express  his  views  once  again  to 
Ambassadors  OSHImA  and  SHIRATORI,  as  well  as  to 


minister  HO  v;ho  at  the  time  w as  in  Berlin  on  his 

mission  from  Tokyo  to  convey  the  Japanese  Government's 

284 

views  of  the  alliance  question.  In  connection  with 


this  meeting  General  OSH Lut  preferred  to  testify  un 
der  cross-examination  that  ihr.  TOGO  went  from  Mos¬ 


cow  to  Berlin  “at  his  own  initiative,"  rather  than 

285 

at  the  General's  suggestion.  While  if  true  it 
would  only  be  to  «r.  TOGO'S  credit  that  of  his  own 
initiative  he  made  the  trip  to  oppose  alliance  v/ith 
the  Nazis,  General  OSIIi-h's  testimony  on  this  point 
cannot  be  taken  seriously.  The  truth  of  his  state¬ 
ment  can  be  tested  by  his  further  testimony  that  i~r. 

TOGO's  arrival  was  aft^r  the  visit  of  the  ITO  ^on- 
236 

mission,  testimony  which  is  in  direct  contradiction 
to  that  of  Messrs.  TOGO  and  ITO  that  they  talked  to¬ 
gether  in  Berlin  at  that  time,  which  would  scarcely 

283.  Testimony  of  TOGO  (Tr.  35,660-1) 

284.  Ibid. 

235.  Tr.  37,124  286.  Tr.  37,122-3 _ 


lin  only  after  the  visit  of  tne  nu  uouuiss. 

This  little  inaccuracy  Is  mentioned  for  its 

on  the  probabilities  as  between  nr.  TOGO'S 

and  that  of  General  OSHIi.A  and  his  witnesse 

286a 

they  differed  on  other  points. 

56.  Whither  this  voice  of  Cassand 

sounded  so  often  its  rude  and  ominous  note, 

itself  on  the  notice  of  higher  circles, 

iotiations  for  the 


was  a  cause 


->f  the  break-  down  in  1939  of  neg 
military  alliance,  we  cannot  kno\  .  as  for  1940,  and 
the  conclusion  of  the  Tripartite  Pact^of  that  year» 
that  deed  was  Cas  the  Tribunal  knows  )  performed 
in  an  atmosphere  of  such  deep  secrecy  and  mystery 
that  there  was  no  opportunity  for  objection  or 
warnin.3.  It  is  nonsense  for  the  prosecution,  in 
suggesting  that  no  defendant  in  September  1940  dis-Q 
sented  in  principle  from  the  conclusion  of  the  pact, 
to  imply  that  Ambassador  TOGO  in  moscow  had  knowledge 
I  4.U  ■14-  tun  e  hoi  117  f'-inr'l  uded .  approved,  its  conclusion 


Tr>  24-  4-04 

Sum  1a  tion'  §§^-123,  F-143  09.472 

CF.  OSH IkA.  Summation,  §17-28  tTr. 


Tripartite  Pact  artf  Ambassador  TOGO 


57»  Finally,  when  u»r.  TOGO  became  Foreign 

Minister  in  1941  he  again  had  connection  v/ith  the 

Anti-Conintern  and  Tripartite  Pacts,  in  two  ways. 

289 

First,  he  became  ex-officio  a  member  of  the  general 


commission  which  the  Tripartite  Pact  provided  should 

in  each  of  the  capitals  be  constituted  of  the  local 

Foreign  minister  and.  the  ambassadors  of  the  other 
290 

signatories.  It  is  too  obvious  to  need  mention 

that  the  Foreign  minister's  views  or  ideology  did 

not  enter  into  his  designation  to  this  commission; 

it  is  undisputed  that  the  commission  in  Tokyo 

291 

never  net  while  Lr.  TOGO  was  in  office.  The  prose¬ 
cution,  indeed,  concede  that  these  general  counis- 

292 

sions  did  not  function;  whether  their  explanation 
for  the  failure  is  the  correct  one  we  are  not  con¬ 
cerned  to  investigate  (in  fact,  the  general  German- 
Jappnese  non-cooperation  shown  by  all  the  evidence 
will  suffice  as  commentary  on  this  point), 

58.  Secondly,  the  Anti-Comintern  Pact  was 


also  renewed  and  extended  for  a  further  tern  of  five 

293 

years  during  ur,  TOGO'S  foreign  ministership.  This 

289.  Exhibit  128  (Tr.  791) 

290.  Exhibits  43  (Tr.  513)  and  559  (Tr.  6418) 

291.  Testimony  of  TOGO  (Tr.  35,665) 

292.  Summation.  §F-152  (Tr.  39,511) 

293.  Exhibit  495  (Tr.  6,046) 


,  with  the  exception  oi  on*  — 

but  the  continuation  of  the  policy  in 

1  1936,  i&r.  TOGO'S  connection  with  it 

5  that  described  by  the  prosecution  when 
it  "no  nan  has  been  charged  in  this  pro¬ 
mise  of  any  act  committed  or  statement 
in  the  course  of  his  officialities  pur- 
alra  '*dy  established  policy."  Incident- 
the  extension  of  the  Pact  was  at  the  tine 
1 g  taking  office  already  decided  policy; 
dster  itATSUOKA  had  in  the  spring  of  1941, 
visit- to  Berlin,  committed  Japan  to  the 
\  few  additional  nations  adhered  to  the 

2  time  of  its  renewal;  but,  as  the  prose- 
at  out,  new  adherences  were  of  less  it.- 
aan  "the  strengthening  of  the  substance  of 
2<^  We  have  just  seen  what  support  ^r. 

_ _ 4.^  4-V1  n  ''ctrcn.Tthening"  of  the  Anti- 


of  policy 


£uni  ation,  §S- 
Exhibit  2,694 

Summation,  §F 


t  protocol  was  abrogated.  — 

0G0  achieve*  through  his  efforts. 

»  of  Foreign  minister  TOGO'S  thus 
measure  open  to  hir,  to  weaken  the 
iy  will  not  have  escaped  the  Tri- 
on.  For  the  evidence  is  clear  that 
as  the  result  of  hi  ^insistence  tha 
enent  was  abrogated;  this  is  true 
•ary  assertion  in  summation  which  is 
■  extraordinary  examples  of  this 
i  n-noc'-w-tnslbility •  They  have  this  to 


prosecution  s 
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enough  to  make  it  arguable,  if  not  "clear."  But 
the  translation  was  ouestioned;  the  Tribunal's 
language  arbitration  board  made  the  correction,  be¬ 
fore  the  document  was  admitted  into  evidence  and  in 
the  hearing  of  the  prosecution  who  of  fere-1  it  and 
who  now  writes  this  summation:  "And,  as  to  the 

299 

abolition  of  the  secret  agreement,  I  favor  it." 

The  defendant  TOGO  is  on  trial  for  his  life. 

We  need  not  discuss  i*r.  TOGO'S  reasons  for 
desiring  abrogation  of  the  secret  agreement.  The 
"changes  in  circumstances"  rendering  it  unnecessary 
as  he  stated  then,  without  elaboration,  to  the  Com¬ 
mittee  of  the  Privy  Council,  we re  three:  That 
Germany  was  at  war  with  the  USSR,  which  was  a  fact; 
the  existence  of  the  Japanese-Soviet  Neutrality  Pact, 

which  was  a  fact  (though  the  prosecution  omits  men- 

300 

tion  of  this  reason  in  stating  the  evidence), 

301 

"formation  of  alliance  between  Japan  and  Germany." 

If  this  last  refers  to  the  Tripartite  Pact  (the 
prosecution  distort  this  third  reason  into  the  Tri¬ 
partite  Pact  had  superseded  this  one"),  its  existence 
too  was  a  fact,  pne  concerning  i-r.  TOGO'S  feeling 
toward  which  there  can  be  no  question.  It  cannot 
be  contended  that  he  favored  it.  There  can  be  no 

299.  Tr.  38.066  CF.  the ' testimony  df  Hogen  6Tr,’  » 

- 28,837)  and  Ex.  3903-A  (Tr.  - 

300.  Summ.  lV'W-27  (Tr.  41,914) 

301.  Ex.  1182  (Tr.  10,396) 
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suggestion  that  he-  coul,d  abrogate  it.  There  can  be 
no  contention  that  he  could  declin  at  his  caprice 
to  carry  out  the  renewal  of  the  Anti-Comintern  Pact 
to  which  his  Government  was  already  committed.  He 
could  secure  abrogation  of  the  secret  agreement,  and 
he  did.  The  Tribunal  is  in  a  position  in  view  of  his 
past  attitude  to  the  German  alliance  in  its  every 
part,  to  judge  correctly  of  his  motives.  It  re¬ 
mains  to  be  added  that  when  he  could  find  grounds 
for  urging  abrogation  of  the  Anti-Comintern  Pact 

itself,  he  did  urge  it,  successfully,  in  i*ay 

302 

1945. 

V/e  submit  that  there  is  not  a  scintilla  of 
evidence  in  the  case  to  justify  the  incessant  harp¬ 
ing  on  the  theme  of  the  defendant  TOGO'S  friendliness 
to  German-Japanese  collaboration,  but  that  on  the  coi 
trary  the  Tribunal  must  adjudge  him  to  have  been  the 
most  untiring,  energetic,  and  effective  opponent  of 
that  popular  policy  throughout  its  entire  history  of 
the  1930's  and  1940's. 


Testimony  of  TOGO  (Tr.  35*663) 


cation's  announced  belief  that  ne  snou.u  , 
;ed  only  for  his  actions  from  the  time 
lto  the  TWO  Cabinet,  from  which  time^ 

Lm  to  have  entered  into  their  "conspiracy", 
3  be  in  their  eyes  the  only  sustainable 
case  against  him.  The  prosecution  seem 
O,  however — a lthough  it  is  not  possible 
exactly  what  their  position  is-the  im- 
him  of  some  guilt,  legal  or  moral,  for 
jrmed  by  his  "fellow  conspirators"  from 

3  to  2  September  194-5*  *  s8^  t*lat 

to  comprehend  because,  while  once  saying 
e  gets  "«e  do  not  claim  a  conviction," 
that  "from  the'  conspiracy  point  of  view 
•Id  to  have  adopted"  them;  and  "in  our 
man  who  joins  the  conspiracy  late  may 
Jits  of  the  conspiracy  as  he  finds  them 
approve  after  the  event(a)  policy  which  he 


of  repeating  here  whot  has 


Teen  3ald  eTsewhjK  concerning  the  non-existence  of 

I-onsplrocy  es  en  offense  known  to  internatlonel  lew, 
he  impropriety  (if  this  new  branch  of  the  law  of  na- 
;ions  is  to  bo  created)  of  adopting  with  the  crime 
)rem  the  anglo-American  law  all  of  those  accompanying 
paraphernalia  and  ramifications  which  have  rendered  it 
JS  a  doctrine  so  abhorrent  to  Jurists  of  every  school, 
not  deluding  those  of  America  and  England.  The  facts 
of  this  case,  as  disclosed  by  our  consideration  of  the 
record  up  to  this  point,  constitute  a  for  more  elo¬ 
quent  argument  against  that  course  than  anything  which 
I  might  say!  how  a  more  shocking  proposal  could  be 
devisad  than  that  of  imposing  responsibility  of  any 
nature  for  the  Tripartite  Pact,  to  mention  one  example, 
upon  the  most  aggressive  opponent  anywhere  of  that  Pact 
6  ond  tne  policy  represented  by  it,  it  is  impossible  to 

7  conceive. 

18  I  do  wish,  however,  to  discuss  briefly  the 

19  charge  of  conspiracy,  and  the  proof  which  is  alleged 
20  to  sustain  it,  as  against  this  defondant. 

21  60.  The  prosecution's  position  concerning 

”  this  defendant's  connection  with  their  "conspiracy"  is 
25  patently  not  only  untenable  and  shocking,  but  even 
*  ridiculous,  wo  have  only  to  read  the  words  of  the 
_  a, _ t.hn  defense.  Section  "D"  , 
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chief  prosecutoTIiTlxpounding  it  to  discover  its  self- 

contradictory  character: 

.  .the  prosecution  desires  to  state  at 

this  stage  that,  subject  to  the  following  reser¬ 
vation,  it  seeks  conviction  of  the  accused  TOGO 
for  his  actions  beginning  with  his  assumption  of 

duties  in  the  T0J0  Cabinet. 

"This  is  not  in  any  manner  an  abandon- 

nent  cf  any  charges  of  his  Joining  at  such  date 
in  any  conspiracy  described^  the  Indictment, 
commencing  at  a  previous  date." 

»  »  •  •  • 

"Tlii:  PhESIDENT:  Well,  do  we  understand  it 
is  the  contention  of  the  prosecution,  or  the  ad¬ 
mission  of  the  prosocution,  that  he  did  not  join 
in  any  conspiracy  before  he  joined  the  T0J0  Cab 

inet? 

»Mh.  KEENAN:  It  is  precisely  that,  Mr.  Presi¬ 
dent,  .  .  .  v/ith  the  further  observation  that, 
as  a  matter  of  law,  it  is  cur  contention  that  he 
is  guilty  if  he  joined  the  conspiracy  during 

October  cf  19*1.  And  wo  believe  that  it;  iS  °Ur 
duty  to  so  state  to  the  Tribunal  that  that  is  our 

belief  and  that  is  our  concept  of  the  guilt  of 
308.  T.  35,347. 
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309 

TOGO  or  lock  of  guilt  .  . 


"...  the  prosecution  will  not  press 

charges  other  than  those  which  v/ill  be  clearly 

set  forth,  I  think,  and  I  believe  amply  in  the 

record,  as  it  will  appear  in  these  proceedings 
310 

when  transcribed." 

If  the  prosecution's  "concept  of  the  lock  of  guilt"  of 
L!r.  TOGO  finds  its  expression  in  these  words,  that  he 
"joined  the  conspiracy"  only  in  October  1941,  on  what 
rational  basis  can  the  prosecution  reserve  a  right  to 
contend  that  "as  a  matter  of  law  he  is  guilty,"  that 
"from  the  conspiracy  point  of  view  he  must  be  held 
to  hove  adopted"  criminal  acts  performed  theretofore? 

If  their  "ct  icvept"  is  that  he  is  not  guilty,  they  do  not 
believe  him  to  have  "adopted"  those  acts;  if  they  be¬ 
lieve  him  to  hove  "adopted"  those  acts  in  such  a  way 
that  he  should  be  liable  for  them,  they  ore  confessing 
to  dereliction  of  their  duty  if  they  do  not  "press  the 
charges",  do  net  "seek  his  conviction."  Assertion  of 
a  liability  oven  from  the  date  of  entry  tc  that  of  de¬ 
parture  from  the  circle  cf  "conspirators"  would  be  com¬ 
prehensible;  this  position  is  net.  If  the  prosecution's 
"concept  of  the  guilt  of  TOGO"  is  that  no  guilt  existed 

309.  T,  35,352. _ 

310.  T.  35,358. 


v 
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prior  to  his  Joining  tho  "conspiracy,"  by  what  logic  — 
leaving  morality  out  of  question— con  they  contend 
for  imposing  upon  him  a  vicarious  liability  for  the 
thirteen  years  preceding  that  date?  What  Justification 
con  law,  logic,  morality  or  common  decency  give  for  the 
offer  to  hold  a  man  responsible  for  the  acts  of  others, 
acts  with  which  he  was  not  connected,  acts  which  he 
fought  with  every  weapon  available  to  him?  There  is, 

and  con  be,  none# 

61.  Let  us  examine  the  prosecution's  method 
of  proving  the  "conspiracy"  against  Mr.  TOGO.  As  we 
hove  already  heard,  the  prosecution  are  to  contend  that 
he  is  lioblo  for  the  conspiracy's  results  "if  he  Joined  | 
1  tho  conspiracy  during  October  of  1941."  Here,  then,  j 

1  we  have  a  good,  solid  question  tf  fact:  did  he  "Join 
’  the  conspiracy"  during  October  1941?  Here  we  have  a 

'  fit  subject  for  evidence,  or  roc sc  noble  deductions  from 
'  evidence.  What  i.  discoverable  in  the  summations -and 
}  the  Tribunal  is  assured  that  I  have  searched  them— is 
the  constant  smug  assumption,  of  which  I  have  mentioned 
too  many  examples  before  new,  which  begs  the  question 

2  at  issue.  The  circuity  of  reasoning  by  which  this 

\  "conspiracy"  would  bo  established  is  apparent  on  every 
:5  page  of  those  summations.  It  goes  like  this:  Mr.  TOGO, 

WQ  admit,  committed  no  crime  and  participated  in  no 
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conspiracy  prior  tc  October  1941.  Entering  the  con¬ 
spiracy  in  that  month,  he  adopted  the  prior  criminal 


acts  of  his  co-conspirators;  having  adopted  them,  he 
became  liable  for  their  total  effect,  which  is  a  con-* 
spiracy.  He  must  therefore  be  adjudged  guilty  of  all 

0 

such  criminal  acts,  bocauso  cf  having  entered  the  con¬ 
spiracy  the  object  of  which  wes  to  commit  them."  Which 
is  where  we  entered  the  circle.  Entrance  into  the  con¬ 
spiracy  imposes  guilt  for  the  acts;  the  guiltiness  cf 
the  acts  establishes  participation  in  the  conspiracy. 

The  prosecution  have  stated,  in  a  general  sum- 

311 

notion  on  the  subject  of  liability,  principles  with 
many  cf  which  it  is  impossible  tc  differ— though  the 
proposed  applications  of  these  principles  ore  much  dis¬ 
torted  in  a  transparent  effort  tc  insure  snaring  all 
these  defendants  without  regard  to  the  actualities  of 
their  responsibilities.  Still  end  all,  the  document 


is  patently  written  by  a  lawyer,  and  if  even  the  prin¬ 


ciples  there  stated  in  a  somewhat  Olympian  tone  had 
been  followed  in  preparation  of  the  individual  summa¬ 
tions  v/o  should  net  now  bo  confronted  with  much  of  the 


preposterous  sort  of  thing  in  question.  But  they  were 
not.  We  can  reduce  to  interrogatory  form  the  prose¬ 
cution’s  position  in  this  matter  as  it  can  actually  be 

311,  Summation,  Section  "K11,  "The  Liability  of  the 

- bcfundmils11  (T.  40,330-66)"; 
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found  in  the  summations — as,  indeed,  it  permeates  the 
summations: 

Q  Was  "X"  a  conspirator? 

A  Yes  • 

Q  The  proof? 

A  He  conspired  with  the  others. 

Q  How? 

A  By  doing  the  things  we've  proved. 

Q  The  proof  of  their  criminality? 

A  That  they  were  done  by  the  conspirator,  "X". 

That  is,  of  course,  fantastic;  but  lest  I  be  suspected 
of  facetiousness,  look  at  a  concrete  example.  The 
prosecution  are  speaking,  discussing  the  evidence  put 
in  by  the  defendant  TOGO  concerning  his  activities  prior 
to  "his  assumption  of  duties  in  the  TOJO  Cabinet."  "All 
it  establishes — if  that,"  they  soy, 

"would  be  that  the  accused  did  not  at  all  times 
actively  participate  in  furthering  the  conspir¬ 
acy  either  because  his  official  position,  or  lack 
of  position,  did  not  enable  him  to  do  so  or  be¬ 
cause  he  temporarily  disagreed  with  certain  ac- 

312 

tions  taken  by  the  other  conspirators." 

This  gibberish  can  be  explained  on  no  other  hypothesis 
than  that  mentioned  above — that  the  status  of  conspirator 
312.  Summation  §WW-2  (T.  41,869-70). 


I 


is  assumed  nb.  initio .  Tho  prosecution  hffre  discus 
evidenco  of  the  absolutely  guiltless  and  actively  hon¬ 
orable  character  of  this  defendant  during  the  entire 
period  in  question — evidence  negativing  any  idea  of 
his  being  a  conspirator.  They  have  offered  no  Simula 
crum  of  evidence  either  to  refute  this  or  to  prove 
commission  by  him  of  other,  and  criminal,  acts  during 
the  sane  period.  Proof  that  he  was  "unable"  to  par¬ 
ticipate  in  c  conspiracy,  proof  th  ,t  he  "temporarily 
t-Vi  -i  +  o  nrn?reRs.  there  is  none,  nor  the 


that 


,»t- 
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instead  they  assume  the  question  at  issue,  pretend  not 
to  hove  heard  the  evidence  which  destroys  their  theory, 
and  blandly  attempt  to  justify  even  those  charges  which 
they  had  already  once  abandoned!  What  a  laughing-stock 
they  invito  the  Tribunal  to  moke  of  itself  by  acceptance 
of  such  puerilities! 

The  basic  premise  once  assumed,  a  plethora  of 
further  assumptions  is  spewed  forth  without  let  or  hin¬ 


drance. 


",  .  .  it  is  significant  to  note  that 


at  no  time  during  the  entire  course  of  the  con¬ 
spiracy  did  any  of  the  accused  differ  with  the 
others  on  the  fundamental  object  of  the  conspir¬ 
acy  itself.  All  of  the  conflicts  which  the  evi¬ 
dence  has  shown  were  based  solely  on  a  difference 
among  the  accused  as  to  whether  certain  action 
being  contemplated  at  a  particular  moment  was 

313 

properly  timed." 

One  would  expect  columns  of  citations  tc  the  evidence 
to  support  such  an  important  end  sweeping  statement 
as  this;  need  the  Tribunal  be  told  that  there  is  no 
citation?  Or  need  the  calculated  falsity  of  the  state¬ 
ment  be  even  pointed  out,' in  view  of  the  evidence  which 
we  hove  been  discussing? 

313,  Summation,  §30  (1*  39,973)* _ _ _ . _ 


47,71< 


X 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Once  a  "conspirator"  had  "joined  the  conspir¬ 
acy"— by  nomination  of  the  prosecution— he  will  have 
to  make  a  career  of  divesting  himself  of  his  membership 
and  his  responsibility  for  others'  acts: 

"A  man  who  has  once  joined  the  conspiracy 
cannot  therefore  absolve  himself  from  respon¬ 
sibility  for  the  subsequent  actions  of  his  co¬ 
conspirators  merely  by  showing  that  he  was  not 
personally  in  favor  of  a  particular  action  which 
they  took  especially  if  his  opposition  was  based 
on  more  prudential  grounds,  provided  that  action 
was  within  the  scope  of  tho  original  conspiracy, 

and  he  did  not  definitely  disassociate  himself 

314 

from  it. 

"If  ho  was  out  of  office  at  the  time  and 
made  clear  his  objection  tc  tho  particular  war 
to  the  extent  of  disassociating  himself  from 
the  conspiracy  although  it  was  within  the  scope 
of  the  original  agreement,  we  would  concede  that 

315 

he  should  not  be  convicted  .  •  •" 

How  is  it  performed,  this  disassociating  tneself  by 
disassociating  oneself?  Not  by  voicing  firm  and  reas¬ 
oned  objection— that  is  but  to  be  in  "temporary  dis¬ 
agreement  with  certain  actions,"  to  believe  the  action 
314.  Summation  fC-17  (T,  39,05Q) » 
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"not  properly  timed."  Perhaps  by  notice  in  the  press? 

"Having  ns  from  today  disassociated  himself 
from  the  Greater  East  /»sia  Conspiracy,  the  under¬ 
signed  will  no  longer  be  responsible  for  its 

I 

acts." 

62.  Of  course,  the  explanation  of  all  this 
devious  maneuvering  is  that  the  prosecution's  "conspir¬ 
acy  "  is  wholly  a  creature  of  their  imagination.  The 
Tribunal  has  not  sot  here  for  twenty-three  months  with¬ 
out  discovering  that  the  attempt  to  prove  in  Japan  the 
existence  of  a  conspiracy,  just  because  there  did  exist 
the  Nazi  conspiracy  in  Germany,  was  one  ill-conceived 
in  theory,  a  dismal  failure  in  practice.  The  prcsecu- 
i  tion's  summations  constitute  the  cc nfession  that  it  did 
1  not  exist.  Their  "conspiracy"  started  out  promisingly 
»  enough;  it  was  not  to  bo  a  ccnstructive  thing,  not  the 
'  product  of  assumption,  but  was  to  be  shown  by  proof 
’  of  "a  really  carefully  planned  conspiracy  or  common 

*  plan  for  commission  of  the  crimes  set  forth  in  the  In- 
j  316 

iictnent."  The  pointing  out  of  the  plan  has,  however, 
somehow  been  overlooked  even  in  summation,  v/here  the 

prosecution  con  scarce  be  said  to  shrink  from  supplying 

3 

the  wont  of  evidence  by  bold  assumption.  True,  the 

4 

prosecution  continue  from  the  premise  quoted  tc  refer 
Rl6.  Summation,  §30  (T.  38,972).  _ 
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with  casual  familiarity  to  "the  basic  plan",  "the 
original  agreement."  Truo,  various  events  of  seventeen 
years  are,  when  the  prosecution  f  incl  them  objection¬ 
able,  readily  discovered  to  have  happened  "according 
to  plan";  but  this  is  only  thinly-disguised  induction. 
Where  is  the  plan?  Where  is  that  agreement,  cr  any 
evidence  of  it?  The  whole  proof  of  "plan"  and  "agree¬ 
ment"  consists  of  nothing  more  than  the  showing  of  the 
course  of  events  of  1928-4?:  the  "conspiracy"  has 
appeared  long  since  to  be  wholly  constructive,  the  lia¬ 
bility  purely  vicarious. 

The  much-vaunted  "conspiracy",  when  divested 

of  all  the  pseudo-legal  Jargon  in  which  it  has  been  so 
tenderly  wrapped,  amounts  to  this,  as  is  perspicuously 
apparent  from  the  prosecution's  summations  and  cannot  be 
dissent  .„ed:  that  the  holding  of  public  office  of  the 
Japanese  m  ion,  performance  of  any  function  of  that 
office,  constitutes  a  man  a  conspirator  if  the  prose¬ 
cution  choose  so  to  anathematize  him.  The  hastiest 
glance  at  the  summations  mokes  clear  that  the  prosecu¬ 
tion  have  confessed  it  at  lost:  they  would  indict  the 
Japanese  necple.  What  Japanese  was  not  a  "conspirator?" 

Here  is  a  pretty  accumulation  of  them:  all  members  of 
317 

the  TO JO  Cabinet,  but  also  of  the  KONOYE  Cabinet,  its 


317.  Summation,  §G-11?  (T.  39,6?4) 
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orodocessor —  and  especially  Prince  KONOYE  hinself,  his 

1  ‘  320  321 

?croign  Minister  TOYODA  and  Navy  Minister  OIKaV/k;  the 

2  322  323 

3riw  Councillors  and  the  Elder  Statesmen,  of  course 
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including  the  one  v/itness  their  "great  oonfidence  and 

respect  in"  whom  the  prosecution  have  publicly  announced. 

n  short,  all  Japanese  premiers  and  their  cabinets, 

land  inevitably,  the  Genro  Prince  SAlONJI  who  selected 

324 

[the  conspiratorial  premiers— but  why  extend  the  list? 

sually  it  is  "the  conspirators",  tout  court,  in  con¬ 
texts  leaving  the  meaning  all-embracing  and  universally 
vague,  designating  everyone  and  no  one.  The  plain  de¬ 
monstration  that  for  the  prosecution  the  test  of  enter¬ 
ing  the  "conspiracy"  is  the  taking  of  office  may  be 
seen  from  the  circumstances  of  their  limitation  of  the 
cose  against  Ur.  TOGO:  the  charges  against  him  were 
to  have  been  pressed  only  from  the  time  he  become  For¬ 
eign  Minister.  Not  from  the  time  of  commission  of  any 
act  by  him  vis  a -vis  another  country,  not  of  his  expres¬ 
sion  cf  any  opinion  or  statement  of  policy;  not,  by  all 
means,  of  his  being  shown  to  have  agreed  to  anything 

318.  Id., 

319.  Id., 

320.  Id* , 

322#.  Td^F-W  (T.  39,505). 

323.  Id.,  Ig-131  (T.  39,679).  ,  Q  Q77_a^) 

■3  24.  Compare  Summation,  0BI-3 — 1-5  *T.  39,9 77  3J 

§18  (T.  38,962). 


IG-51 — G-112  passim  (T.  39,579-652). 
.JG-81,  G-115  (T.  39,618,  39,654). 
iG-115  (T.  39,654). 
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with  anyone:  just  starkly,  nakedly,  when  he  became 
Foreign  Minister. 

63.  The  chief  prosecutor  stated  once  to  the 
Tribunal  that 

"the  accused  who  ore  in  the  dock  ore  the 
people  we  believe  are  really  responsible  for 
this  war.  If  there  had  been  anyone  else,  they 

32  5 

would  have  been  in  the  dock,  too." 

They  wouldn’t,  of  course;  those  summations  name  many 
others  whom  the  prosecution  now  profess  to  believe 
guilty — many  living  and  available,  some  actually  util¬ 
ized  as  prosecution's  witnesses,  others  held  for  rising 
three  years  in  Sugamo  Prisor.,  and  no  charges  filed 
against  them — n',ne  of  them  charged  in  any  proceedings. 
The  "conspirators"  are  in  fact  those  "divers  other 
persons  unknown”  of  the  old  formal  language — but  in 
this  case  forever  to  remain  unknown,  for  they  do  not 
and  never  did  exist.  The  gigantic  Japanese  conspiracy 
•.?as  a  phantasmagoria  conceived  in  the  mind  of  the  prose¬ 
cution,  and  never  had  substantial  existence  outside  it* 

THE  PhESIDENT:  Well,  you  come  into  an  entirely 
new  section.  We  will  adjourn  until  half  post  nine  to¬ 
morrow  morning. 

(Whereupon,  at  1600,  on  adjournment 
was  taken  until  Wednesday,  14  April  1948,  at 


0930.) 

325.  T.  29,305 
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